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Part I. FINANCIAL INFORMATION
 
Item 1. Financial Statements

 
ACLARIS THERAPEUTICS, INC.

CONDENSED CONSOLIDATED BALANCE SHEETS
(UNAUDITED)

 
(In thousands, except share and per share data)

 
        

     September 30,  December 31,  
     2017     2016  
       
Assets        
Current assets:        

Cash and cash equivalents  $ 60,055  $ 30,171  
Marketable securities   167,793   107,051  
Accounts receivable, net   658    —  
Prepaid expenses and other current assets   5,616   1,334  

Total current assets   234,122   138,556  
Marketable securities    —   36,912  
Property and equipment, net   1,203   481  
Intangible assets   7,367    —  
Goodwill   18,504    —  
Other assets   195   136  

Total assets  $ 261,391  $ 176,085  
Liabilities and Stockholders’ Equity        
Current liabilities:        

Accounts payable  $ 6,483  $ 2,845  
Accrued expenses   3,510   3,378  

Total current liabilities   9,993   6,223  
Contingent consideration   4,378    —  
Other liabilities   375   372  
Deferred tax liability   2,386    —  

Total liabilities   17,132   6,595  
Stockholders’ Equity:        

Preferred stock, $0.00001 par value; 10,000,000 shares authorized and no shares issued or
outstanding at September 30, 2017 and December 31, 2016    —    —  

Common stock, $0.00001 par value; 100,000,000 shares authorized at September 30, 2017
and December 31, 2016; 30,834,679 and 26,059,181 shares issued and outstanding at
September 30, 2017 and December 31, 2016, respectively    —    —  

Additional paid‑in capital   380,873   260,671  
Accumulated other comprehensive loss   (113)  (269) 
Accumulated deficit   (136,501)  (90,912) 

Total stockholders’ equity   244,259   169,490  
Total liabilities and stockholders’ equity  $ 261,391  $ 176,085  

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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ACLARIS THERAPEUTICS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS AND COMPREHENSIVE LOSS

(UNAUDITED)
 

(In thousands, except share and per share data)
 

              

  Three Months Ended  Nine Months Ended  
  September 30,  September 30,  
     2017     2016     2017     2016     
              
Revenue     $ 684     $  —     $ 684     $  —  
Cost of revenue   453    —   453    —  
Gross profit   231    —   231    —  
Operating expenses:              

Research and development   10,864   7,162   26,601   26,533  
General and administrative   8,123   3,650   20,611   10,407  

Total operating expenses   18,987   10,812   47,212   36,940  
Loss from operations   (18,756)  (10,812)  (46,981)  (36,940) 
Other income, net   564   118   1,392   336  
Net loss  $ (18,192) $ (10,694) $ (45,589) $ (36,604) 
Net loss per share, basic and diluted  $ (0.63) $ (0.50) $ (1.68) $ (1.76) 
Weighted average common shares outstanding, basic

and diluted   28,834,808   21,415,871   27,180,244   20,752,590  
Other comprehensive loss:              

Unrealized gain (loss) on marketable securities, net
of tax of $0  $ 63  $ (12) $  7  $ 144  

Foreign currency translation adjustments   (10)  (43)  149   (49) 
Total other comprehensive income (loss)   53   (55)  156   95  

Comprehensive loss  $ (18,139) $ (10,749) $ (45,433) $ (36,509) 
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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ACLARIS THERAPEUTICS, INC.
CONDENSED CONSOLIDATED STATEMENT OF

STOCKHOLDERS’ EQUITY
(UNAUDITED)

 
(In thousands, except share data)

 
                   

          Accumulated        
  Common Stock  Additional  Other    Total  
    Par  Paid‑in  Comprehensive  Accumulated  Stockholders’  
     Shares   Value   Capital   Loss   Deficit   Equity  
Balance at December 31, 2016  26,059,181  $  —  $ 260,671  $ (269) $ (90,912) $ 169,490  

Issuance of common stock under the at-the-market sales
agreement, net of offering costs of $691  635,000    —   19,311    —    —   19,311  

Issuance of common stock in connection with public
offering, net of underwriting discounts and commissions
and offering costs of $5,352  3,747,602    —   80,918    —    —   80,918  

Issuance of common stock in connection with the
acquisition of Confluence  349,527      9,675    —    —   9,675  

Exercise of stock options and vesting of restricted stock
units  43,369    —   168    —    —   168  

Unrealized loss on marketable securities   —    —    —    7    —    7  
Foreign currency translation adjustment   —    —    —   149    —   149  
Stock-based compensation expense   —    —   10,130    —    —   10,130  
Net loss   —    —    —    —   (45,589)  (45,589) 

Balance at September 30, 2017  30,834,679  $  —  $ 380,873  $ (113) $ (136,501) $ 244,259  
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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ACLARIS THERAPEUTICS, INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(UNAUDITED)
 

(In thousands)
 

        

  Nine Months Ended  
  September 30,  
     2017     2016  
Cash flows from operating activities:                    

Net loss  $ (45,589) $ (36,604)  
Adjustments to reconcile net loss to net cash used in operating activities:        

Depreciation and amortization   221   80  
Stock-based compensation expense   10,130   4,194  
Non-cash charges related to Vixen acquisition    —   2,784  
Changes in operating assets and liabilities:        

Prepaid expenses and other assets   (4,331)  110  
Accounts payable   3,130   915  
Accrued expenses   (14)  1,990  

Net cash used in operating activities   (36,453)  (26,531)  
Cash flows from investing activities:        

Purchases of property and equipment   (658)  (170)  
Acquisition of Confluence, net of cash acquired   (9,647)   —  
Purchases of marketable securities   (120,496)  (33,747)  
Proceeds from sales and maturities of marketable securities   96,674   49,832  

Net cash (used in), provided by investing activities   (34,127)  15,915  
Cash flows from financing activities:        

Proceeds from issuance of common stock in connection with private placement, net of
issuance costs    —   18,547  
Proceeds from issuance of common stock under the at-the-market sales agreement, net of
issuance costs   19,311    —  
Proceeds from issuance of common stock in connection with public offering, net of
issuance costs   80,918    —  
Proceeds from the exercise of employee stock options   235   14  

Net cash provided by financing activities   100,464   18,561  
Net increase in cash and cash equivalents   29,884   7,945  
Cash and cash equivalents at beginning of period   30,171   9,851  
Cash and cash equivalents at end of period  $ 60,055  $ 17,796  
Supplemental disclosure of non-cash investing and financing activities:        

Additions to property and equipment included in accounts payable  $ 20  $ 13  
Fair value of stock issued in connection with Confluence acquisition  $ 9,675  $  —  
Fair value of stock issued in connection with Vixen acquisition  $  —  $ 2,355  
Offering costs included in accounts payable  $ 107  $  —  

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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ACLARIS THERAPEUTICS, INC.
NOTES TO UNAUDITED CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

 
(Amounts in thousands, except share and per share data)

 
1. Organization and Nature of Business
 

Aclaris Therapeutics, Inc. was incorporated under the laws of the State of Delaware in 2012. On July 17, 2015,
Aclaris Therapeutics International Limited (“ATIL”) was established under the laws of the United Kingdom as a wholly-
owned subsidiary of Aclaris Therapeutics, Inc.  On March 24, 2016, Vixen Pharmaceuticals, Inc. (“Vixen”) became a wholly-
owned subsidiary of Aclaris Therapeutics, Inc. (see Note 12).  On August 3, 2017, Confluence Life Sciences Inc.
(“Confluence”) was acquired by Aclaris Therapeutics, Inc. and became a wholly-owned subsidiary thereof (see Note
3).  Aclaris Therapeutics, Inc., ATIL, Vixen and Confluence are referred to collectively as the “Company”.  The Company is
a dermatologist-led biopharmaceutical company focused on identifying, developing and commercializing innovative and
differentiated therapies to address significant unmet needs in medical and aesthetic dermatology. The Company’s lead drug
candidate, A-101 40% Topical Solution, is a proprietary high‑concentration formulation of hydrogen peroxide topical
solution that the Company is developing as a prescription treatment for seborrheic keratosis (“SK”), a common
non‑malignant skin tumor. The Company has completed three Phase 3 clinical trials of A-101 40% Topical Solution in
patients with SK, and in February 2017 submitted a New Drug Application (“NDA”) to the U.S. Food and Drug
Administration (“FDA”).  The NDA was accepted by the FDA in May 2017 and the Prescription Drug User Fee Act
(“PDUFA”) target action date for the completion of the FDA’s review of the NDA is December 24, 2017. 
 
Liquidity
 

The Company’s condensed consolidated financial statements have been prepared on the basis of continuity of
operations, realization of assets and the satisfaction of liabilities in the ordinary course of business. At September 30, 2017,
the Company had cash, cash equivalents and marketable securities of $227,848 and an accumulated deficit of $136,501.
Since inception, the Company has incurred net losses and negative cash flows from its operations.  Prior to the acquisition of
Confluence in August 2017, the Company had never generated any revenue.  There is no assurance that profitable operations
will ever be achieved, and, if achieved, will be sustained on a continuing basis. In addition, development activities, clinical
and preclinical testing, and commercialization of the Company’s products will require significant additional financing.  The
future viability of the Company is dependent on its ability to generate cash from operating activities or to raise additional
capital to finance its operations. The Company’s failure to raise capital as and when needed could have a negative impact on
its financial condition and ability to pursue its business strategies.
 
2. Summary of Significant Accounting Policies
 
Basis of Presentation
 

The accompanying condensed consolidated financial statements have been prepared in conformity with accounting
principles generally accepted in the United States of America (“GAAP”).  The financial statements include the consolidated
accounts of the Company and its wholly-owned subsidiaries, ATIL, Confluence and Vixen.  All material intercompany
transactions have been eliminated. 
 
Use of Estimates
 

The preparation of financial statements in conformity with GAAP requires management to make estimates and
assumptions that affect the reported amounts of assets and liabilities, the disclosure of contingent assets and liabilities at the
date of the financial statements and the reported amounts of expenses during the reporting periods.  Significant estimates and
assumptions reflected in these financial statements include, but are not limited to, research and development expenses,
contingent consideration and the valuation of stock-based awards.  Estimates are periodically
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reviewed in light of changes in circumstances, facts and experience.  Actual results could differ from the Company’s
estimates. 
 
Unaudited Interim Financial Information
 

The accompanying condensed consolidated balance sheet as of September 30, 2017, the condensed consolidated
statements of operations and comprehensive loss for the three and nine months ended September 30, 2017 and 2016, the
condensed consolidated statement of stockholders’ equity for the nine months ended September 30, 2017, and the condensed
consolidated statements of cash flows for the nine months ended September 30, 2017 and 2016 are unaudited. The unaudited
interim condensed consolidated financial statements have been prepared on the same basis as the audited annual financial
statements contained in the Company’s annual report on Form 10-K filed with the Securities and Exchange Commission
(“SEC”) on March 15, 2017 and, in the opinion of management, reflect all adjustments, which include only normal recurring
adjustments, necessary for the fair statement of the Company’s financial position as of September 30, 2017, the results of its
operations and comprehensive loss for the three and nine months ended September 30, 2017 and 2016 and its cash flows for
the nine months ended September 30, 2017 and 2016. The condensed consolidated balance sheet data as of December 31,
2016 was derived from audited financial statements but does not include all disclosures required by GAAP.  The financial
data and other information disclosed in these notes related to the three and nine months ended September 30, 2017 and 2016
are unaudited. The results for the three and nine months ended September 30, 2017 are not necessarily indicative of results to
be expected for the year ending December 31, 2017, any other interim periods, or any future year or period.  The unaudited
interim financial statements of the Company included herein have been prepared, pursuant to the rules and regulations of the
SEC. Certain information and footnote disclosures normally included in financial statements prepared in accordance with
GAAP have been condensed or omitted from this report, as is permitted by such rules and regulations. These unaudited
condensed consolidated financial statements should be read in conjunction with the audited consolidated financial statements
and the notes thereto for the year ended December 31, 2016 included in the Company’s annual report on Form 10-K filed
with the SEC on March 15, 2017.
 
Significant Accounting Policies
 

The Company’s significant accounting policies are disclosed in the audited consolidated financial statements for the
year ended December 31, 2016 included in the Company’s annual report on Form 10-K filed with the SEC on March 15,
2017.  Since the date of such financial statements, there have been no changes to the Company’s significant accounting
policies other than those noted below. 
 

In February 2017, the Company paid a $2.0 million PDUFA fee to the FDA in conjunction with the filing of its
NDA for A-101 40% Topical Solution.  The Company has requested a waiver and refund of this PDUFA fee from the FDA,
and the amount has been recorded in prepaid expenses and other current assets on the Company’s condensed consolidated
balance sheet. 
 

Revenue Recognition
 

The Company recognizes revenue when the earnings process is complete, which under SEC Staff Accounting
Bulletin No. 104, Topic No. 13, “Revenue Recognition,” is when revenue is realized or realizable and earned, there is
persuasive evidence a revenue arrangement exists, delivery of goods or services has occurred, the sales price is fixed or
determinable, and collectability is reasonably assured. 
 

The Company earns revenue from the provision of laboratory services to clients through Confluence, its wholly-
owned subsidiary.  Laboratory service revenue is generally evidenced by contracts with clients which are on an agreed upon
fixed-price, fee-for-service basis and are generally billed on a monthly basis in arrears for services rendered.  Revenue related
to these contracts is generally recognized as the laboratory services are performed, based upon the rates specified in the
contracts. 
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The Company also receives revenue from grants under the Small Business Innovation Research program of the

National Institutes of Health (“NIH”).  The Company, through its Confluence subsidiary, currently has two active grants from
NIH which are related to early-stage research.  The Company recognizes revenue related to these grants as amounts become
reimbursable under each grant, which is generally when research is performed and the related costs are incurred. 
 

Intangible Assets
 

Intangible assets include both finite lived and indefinite lived assets.  Finite lived intangible assets are amortized
over their estimated useful life based on the pattern over which the intangible assets are consumed or otherwise used up. If
that pattern cannot be reliably determined, the straight-line method of amortization is used.  Indefinite lived intangible assets
are not amortized. In-process research and development (“IPR&D”) assets acquired in a business combination are considered
indefinite lived until the completion or abandonment of the associated research and development efforts.  The Company tests
intangible assets for impairment at least annually, or if indicators of impairment are present.  The Company recognizes
impairment losses when and to the extent that the estimated fair value of an intangible asset is less than its carrying value. 
 

Contingent Consideration
 

The Company initially recorded the contingent consideration related to future potential payments based upon the
achievement of certain development, regulatory and commercial milestones, resulting from the acquisition of Confluence, at
its estimated fair value on the date of acquisition.  Changes in fair value reflect new information about the likelihood of the
payment of the contingent consideration and the passage of time.  Future changes in the fair value of the contingent
consideration, if any, will be recorded as income or expense in the Company’s consolidated statement of operations. 
 
Recently Issued Accounting Pronouncements
 

In January 2017, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update
(“ASU”) 2017-01, Business Combinations-Clarifying the Definition of a Business (Topic 805).  The amendments in this ASU
provide a screen to determine when a set of acquired assets and/or activities is not a business.  The screen requires that when
substantially all of the fair value of the gross assets acquired, or disposed of, is concentrated in a single identifiable asset or a
group of similar identifiable assets, the set is not a business.  The amendments in this ASU will reduce the number of
transactions that meet the definition of a business.  ASU 2017-01 is effective for annual reporting periods beginning after
December 15, 2017, including interim periods within those years, and early adoption will be permitted.  The Company is
assessing the potential impact of ASU 2017-01 on its consolidated financial statements. 
 

In January 2017, the FASB issued ASU 2017-04, Intangibles-Goodwill and Other-Simplifying the Test for Goodwill
Impairment (Topic 350).  Under the amendments in this ASU, an entity should perform its annual, or interim, goodwill
impairment test by comparing the fair value of a reporting unit with its carrying amount.  An entity should recognize an
impairment charge for the amount by which the carrying amount exceeds the reporting unit’s fair value; however, the loss
recognized should not exceed the total amount of goodwill allocated to that reporting unit.  The amendments in this ASU
eliminate Step 2 from the goodwill impairment test.  ASU 2017-04 is effective for fiscal years beginning after December 15,
2019, and early adoption is permitted.  The Company is assessing the potential impact of ASU 2017-04 on its consolidated
financial statements. 
 

In May 2014, the FASB issued ASU 2014-09, Revenue from Contracts with Customers (Topic 606).  Under this
ASU, entities should recognize revenue in an amount that reflects the consideration to which they expect to be entitled to in
exchange for goods and services provided.  ASU 2014-09 is effective for annual reporting periods beginning after December
15, 2017.  The Company is assessing the potential impact of ASU 2014-09 on its consolidated financial statements.
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3. Acquisition of Confluence
 

On August 3, 2017, the Company entered into an Agreement and Plan of Merger with Confluence, Aclaris Life
Sciences, Inc., a Delaware corporation and wholly-owned subsidiary of the Company (the “Merger Sub”), and Fortis
Advisors LLC, as representative of the holders of Confluence equity (the “Agreement and Plan of Merger”).  Pursuant to the
terms of the Agreement and Plan of Merger, the Merger Sub merged with and into Confluence, with Confluence surviving as
a wholly-owned subsidiary of the Company, resulting in the Company’s acquisition of 100% of the outstanding shares of
Confluence.  Pursuant to the terms of the Agreement and Plan of Merger, the Company gave aggregate consideration with a
fair value of $24,322 to the equity holders of Confluence, subject to a customary post-closing working capital adjustment.
Confluence was a privately held biotechnology company focused on the discovery and development of kinase inhibitors to
treat inflammatory and immunological disorders and cancer.  Confluence also provides laboratory services under contract
research arrangements to pharmaceutical and biotech companies looking to supplement their research and development
efforts with difficult-to-execute specialty skills and programs.  The acquisition of Confluence will add small molecule drug
discovery and preclinical development capabilities, which the Company expects will allow it to bring early-stage research
and development activities in-house that the Company currently outsources to third parties. 
 

The Company has also agreed to pay the Confluence equity holders contingent consideration of up to $80,000,
based upon the achievement of certain development, regulatory and commercial milestones set forth in the Agreement and
Plan of Merger.  Of the contingent consideration, $2,500 may be paid in shares of the Company’s common stock upon the
achievement of a specified development milestone.  In addition, the Company has agreed to pay the Confluence equity
holders specified future royalty payments calculated as a low single-digit percentage of annual net sales, subject to specified
reductions, limitations and other adjustments, until the date that all of the patent rights for that product have expired, as
determined on a country-by-country and product-by-product basis or, in specified circumstances, ten years from the first
commercial sale of such product.  In addition, if the Company sells, licenses or transfers any of the intellectual property
acquired from Confluence pursuant to the Agreement and Plan of Merger to a third party, the Company will be obligated to
pay the Confluence equity holders a portion of any incremental consideration (in excess of the development and milestone
payments described above) that the Company receives from such sales, licenses or transfers in specified circumstances. 
 

The following table summarizes the fair value of total consideration given to the Confluence equity holders pursuant
to the Agreement and Plan of Merger: 
 
    

Cash consideration paid  $ 10,269
Aclaris common stock issued   9,675
Contingent consideration   4,378

Total fair value of consideration to Confluence equity holders  $ 24,322
 

The Company funded the acquisition and transaction expenses with cash on hand. 
 

The Company accounted for this transaction as a business combination using the acquisition method of
accounting.  Under the acquisition method of accounting, the assets acquired and liabilities assumed in this transaction were
recorded at their respective fair values on the date of acquisition using assumptions that are subject to change. The Company
expects to finalize its allocation of the purchase price upon the finalization of valuations for the identified intangible assets,
final resolution of the post-closing working capital adjustment and certain tax accounts that are based on the best estimates of
management. The completion and filing of federal and state tax returns for the acquired entity may result in adjustments to
the carrying value of assets and liabilities. 
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The following table summarizes the preliminary fair value of assets acquired and liabilities assumed in the

acquisition of Confluence as of the acquisition date: 
 
    

Cash and cash equivalents  $ 622
Accounts receivable, net   574
Other current assets   89
Property and equipment   268
Other intangible assets   751
IPR&D   6,629
Goodwill   18,504

Total assets acquired   27,437
    

Accounts payable and accrued expenses   656
Deferred tax liability   2,386
Other liabilities   73

Total liabilities assumed   3,115
    

Total net assets acquired  $ 24,322
 

The estimated fair value of the IPR&D, and other identified intangibles, acquired was determined using a
replacement cost method which estimates the cost that would be required to rebuild the intangible assets identified in the
acquisition of Confluence.  The acquisition of Confluence resulted in the recognition of goodwill in the amount $18,504
which represents the value of new products and technologies to be developed in the future as well as the value of the
employee workforce acquired. 
 

The following supplemental unaudited pro forma information presents the Company’s financial results, for the
periods presented, as if the acquisition of Confluence had occurred on January 1, 2016.  This supplemental unaudited pro
forma financial information has been prepared for comparative purposes only, and is not necessarily indicative of what actual
results would have been had the acquisition of Confluence occurred on January 1, 2016, nor is this information indicative of
future results. 
 
              

  Three Months Ended  Nine Months Ended  
  September 30,  September 30,  
     2017     2016     2017     2016     
              
Revenue     $ 1,063     $ 937     $ 3,366     $ 2,617  
Gross profit   384   452   1,102   1,184  
Total operating expenses   18,822   11,464   48,122   39,273  
Net loss   (17,875)  (10,891)  (45,627)  (37,769) 
 

The supplemental unaudited pro forma financial results for the three and nine months ended September 30, 2017
include adjustments to exclude $997 and $1,351, respectively, of acquisition-related expenses, as well as $217 and $888,
respectively, to exclude revenue billed to the Company by Confluence.  The supplemental unaudited pro forma financial
results for the three and nine months ended September 30, 2017 includes an adjustment for amortization expense related to
the other intangible assets acquired. 
 

There were no acquisition-related expenses incurred, or revenue billed to the Company by Confluence, for the three
and nine months ended September 30, 2016, and accordingly, no adjustments are necessary for these items in the
supplemental pro forma financial results for those time periods.  The supplemental unaudited pro forma financial results
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for the three and nine months ended September 30, 2016 includes an adjustment for amortization expense related to the other
intangible assets acquired. 
 
4. Fair Value of Financial Assets and Liabilities
 

The following tables present information about the Company’s assets and liabilities, which are measured at fair
value on a recurring basis and indicate the level of the fair value hierarchy utilized to determine such fair values:
 
              

  September 30, 2017  
     Level 1     Level 2     Level 3     Total  
Assets:                                      

Cash equivalents  $ 44,670  $ 13,983  $  —  $ 58,653  
Marketable securities    —   167,793    —   167,793  

Total Assets  $ 44,670  $ 181,776  $  —  $ 226,446  
              
              

Liabilities:              
Acquisition-related contingent consideration  $  —  $  —  $ 4,378  $ 4,378  

Total liabilities  $  —  $  —  $ 4,378  $ 4,378  
 

 
              

  December 31, 2016  
     Level 1     Level 2     Level 3     Total  
Assets:                                      

Cash equivalents  $ 11,522  $ 12,691  $  —  $ 24,213  
Marketable securities    —   143,963    —   143,963  

Total  $ 11,522  $ 156,654  $  —  $ 168,176  
 

As of September 30, 2017 and December 31, 2016, the Company’s cash equivalents consisted of investments with
maturities of less than three months and included a money market fund, which was valued based upon Level 1 inputs, and
commercial paper and asset-backed securities, which were valued based upon Level 2 inputs.  In determining the fair value of
its Level 2 investments the Company relied on quoted prices for identical securities in markets that are not active. These
quoted prices were obtained by the Company with the assistance of a third-party pricing service based on available trade, bid
and other observable market data for identical securities. On a quarterly basis, the Company compares the quoted prices
obtained from the third-party pricing service to other available independent pricing information to validate the reasonableness
of those quoted prices. The Company evaluates whether adjustments to third-party pricing is necessary and, historically, the
Company has not made adjustments to the quoted prices obtained from the third-party pricing service. During the nine
months ended September 30, 2017 and the year ended December 31, 2016, there were no transfers between Level 1, Level 2
and Level 3. 
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As of September 30, 2017 and December 31, 2016, the fair value of the Company’s available for sale marketable
securities by type of security was as follows:
 
              

  September 30, 2017  
     Gross  Gross     
  Amortized  Unrealized  Unrealized  Fair  
  Cost  Gain  Loss  Value  
                                      

Marketable securities:              
Corporate debt securities  $ 39,432  $  —  $ (9) $ 39,423  
Commercial paper   76,130    —    —   76,130  
Asset-backed securities   20,752    —   (3)  20,749  
U.S. government agency debt securities   31,521    —   (30)  31,491  

Total marketable securities  $ 167,835  $  —  $ (42) $ 167,793  
 

 
              

  December 31, 2016  
     Gross  Gross     
  Amortized  Unrealized  Unrealized  Fair  
  Cost  Gain  Loss  Value  

Marketable securities:                                      
Corporate debt securities  $ 51,352  $  —  $ (59) $ 51,293  
Commercial paper   20,463    —    —   20,463  
Asset-backed securities   28,692    6   (1)  28,697  
U.S. government agency debt securities   43,505    8   (3)  43,510  

Total marketable securities  $ 144,012  $ 14  $ (63) $ 143,963  
 

 
5. Property and Equipment, Net
 

Property and equipment, net consisted of the following:
 
        

   September 30,   December 31,  
  2017  2016  

Computer equipment     $ 593     $ 310  
Manufacturing equipment   518   149  
Lab equipment   265    —  
Furniture and fixtures   125   115  
Leasehold improvements   33   33  

Property and equipment, gross   1,534   607  
Accumulated depreciation   (331)  (126) 

Property and equipment, net  $ 1,203  $ 481  
 

Depreciation expense was $103 and $32 for the three months ended September 30, 2017 and 2016, respectively, and
$208 and $80 for the nine months ended September 30, 2017 and 2016, respectively. 
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6. Accrued Expenses
 

Accrued expenses consisted of the following:
 
        

   September 30,   December 31,  
  2017  2016  

Research and development expenses     $ 866     $ 1,166  
Employee compensation expenses   1,899   1,732  
Commercial expenses   322    —  
Vixen contract payable   100   100  
Other   323   380  

Total accrued expenses  $ 3,510  $ 3,378  
 

 
7. Stockholders’ Equity
 
Preferred Stock
 

As of September 30, 2017 and December 31, 2016, the Company’s amended and restated certificate of incorporation
authorized the Company to issue 10,000,000 shares of undesignated preferred stock.  No shares of preferred stock were
outstanding as of September 30, 2017 or December 31, 2016.
 
Common Stock
 

As of September 30, 2017 and December 31, 2016, the Company’s amended and restated certificate of incorporation
authorized the Company to issue 100,000,000 shares of $0.00001 par value common stock.
 

Each share of common stock entitles the holder to one vote on all matters submitted to a vote of the Company’s
stockholders. Common stockholders are entitled to receive dividends, as may be declared by the board of directors, if any,
subject to any preferential dividend rights of any series of preferred stock that may be outstanding.  No dividends have been
declared through September 30, 2017. 
 
At-The-Market Equity Offering 
 

On November 2, 2016, the Company entered into an at-the-market sales agreement with Cowen and Company, LLC to
sell the Company’s securities under a shelf registration statement filed in November 2016. During the three months ended
September 30, 2017, the Company did not issue any shares of common stock under the at-the-market sales agreement.  As of
September 30, 2017, the Company had issued and sold an aggregate of 635,000 shares of common stock under the at-the-
market sales agreement at a weighted average price per share of $31.50, for aggregate gross proceeds of $20,003.  The
Company incurred expenses of $691 in connection with the shares issued under the at-the-market sales agreement.    
 
Public Offering of Common Stock
 

On August 10, 2017, the Company entered into an underwriting agreement pursuant to which the Company issued
and sold 3,747,602 shares of common stock under a registration statement on Form S-3 (the “Public Offering”), including the
underwriters’ partial exercise of their option to purchase additional shares.  The shares of common stock were sold to the
public at a price of $23.02 per share, for gross proceeds of $86,270. 
 

The Company paid underwriting discounts and commissions of $5,176 to the underwriters in connection with the
Public Offering.  In addition, the Company incurred expenses of $176 in connection with the Public Offering.  The
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net offering proceeds received by the Company, after deducting underwriting discounts and commissions and offering
expenses, were $80,918. 
 
8. Stock‑Based Awards
 
2017 Inducement Plan
 

On July 31, 2017, the Company’s board of directors adopted the 2017 Inducement Plan (the “2017 Inducement
Plan”).  The 2017 Inducement Plan is a non-shareholder approved stock plan adopted pursuant to the “inducement exception”
provided under NASDAQ listing rules.  The only employees eligible to receive grants of awards under the 2017 Inducement
Plan are individuals who satisfy the standards for inducement grants under NASDAQ rules, generally including individuals
who were not previously an employee or director of the Company. Under the terms of the 2017 Inducement Plan upon
adoption, the Company may grant up to 1,000,000 shares of common stock pursuant to nonqualified stock options, stock
appreciation rights, restricted stock awards, restricted stock unit (“RSU”) awards, and other stock awards.  The shares of
common stock underlying any awards that expire, or are otherwise terminated, settled in cash or repurchased by the
Company under the 2017 Inducement Plan will be added back to the shares of common stock available for issuance under the
2017 Inducement Plan.  As of September 30, 2017, 622,452 shares of common stock were available for grant under the 2017
Inducement Plan. 
 
2015 Equity Incentive Plan
 

On September 15, 2015, the Company’s board of directors adopted the 2015 Equity Incentive Plan (the “2015
Plan”), and on September 16, 2015, the Company’s stockholders approved the 2015 Plan. The 2015 Plan became effective in
connection with the Company’s initial public offering in October 2015.  Beginning at the time the 2015 Plan became
effective, no further grants may be made under the Company’s 2012 Equity Compensation Plan, as amended and restated (the
“2012 Plan”).  The 2015 Plan provides for the grant of incentive stock options, nonqualified stock options, stock appreciation
rights, restricted stock awards, RSU awards, performance stock awards, cash-based awards and other stock-based awards.
The number of shares initially reserved for issuance under the 2015 Plan was 1,643,872 shares of common stock. The
number of shares of common stock that may be issued under the 2015 Plan will automatically increase on January 1 of each
year, beginning on January 1, 2016 and ending on January 1, 2025, in an amount equal to the lesser of (i) 4.0% of the shares
of the Company’s common stock outstanding on December 31 of the preceding calendar year or (ii) an amount determined by
the Company’s board of directors. The shares of common stock underlying any awards that expire, are otherwise terminated,
settled in cash or repurchased by the Company under the 2015 Plan and the 2012 Plan will be added back to the shares of
common stock available for issuance under the 2015 Plan. As of January 1, 2017, the number of shares of common stock that
may be issued under the 2015 Plan was automatically increased by 1,042,367 shares. As of September 30, 2017, 1,368,904
shares remained available for grant under the 2015 Plan. 
 
2012 Equity Compensation Plan
 

Upon the 2015 Plan becoming effective, no further grants can be made under the 2012 Plan.  The Company granted
stock options to purchase a total of 1,140,524 shares under the 2012 Plan, of which 1,003,647 and 1,049,667 were
outstanding as of September 30, 2017 and December 31, 2016, respectively.  Stock options granted under the 2012 Plan vest
over four years and expire after ten years.  As required, the exercise price for the stock options granted under the 2012 Plan
was not less than the fair value of common shares as determined by the Company as of the date of grant. 
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Stock Option Valuation
 

The weighted average assumptions the Company used to estimate the fair value of stock options granted were as
follows:
 
        

     Nine Months Ended   
  September 30,   
  2017   2016   
        
Risk-free interest rate  1.89 %  1.41 %  
Expected term (in years)  6.2   6.5   
Expected volatility  93.84 %  96.60 %  
Expected dividend yield   0 %   0 %  
 

The Company recognizes compensation expense for awards over their vesting period.  Compensation expense for
awards includes the impact of forfeitures in the period when they occur. 
 
Stock Options
 

The following table summarizes stock option activity from January 1, 2017 through September 30, 2017:
 
            

                Weighted        
    Weighted  Average     
    Average  Remaining  Aggregate  
  Number  Exercise  Contractual  Intrinsic  
  of Shares  Price  Term  Value  
       (in years)     
Outstanding as of December 31, 2016  2,702,350  $ 18.94  9.05  $ 24,434  

Granted  617,500   26.47       
Exercised  (36,738)  6.40       
Forfeited and cancelled  (40,281)  21.09       

Outstanding as of September 30, 2017  3,242,831  $ 20.49  8.60  $ 21,704  
Options vested and expected to vest as of September 30, 2017  3,242,831  $ 20.49  8.60  $ 21,704  
Options exercisable as of September 30, 2017  828,823 $ 10.95  7.73  $ 12,666  

(1) All options granted under the 2012 Plan are exercisable immediately, subject to a repurchase right in the Company’s
favor that lapses as the option vests. This amount reflects the number of shares under options that were vested, as
opposed to exercisable, as of September 30, 2017.

 
The weighted average grant date fair value of stock options granted during the nine months ended September 30,

2017 was $20.41 per share.
 

The intrinsic value of a stock option is calculated as the difference between the exercise price of the stock option and
the fair value of the underlying common stock, and cannot be less than zero. 
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Restricted Stock Units
 

The following table summarizes RSU activity from January 1, 2017 through September 30, 2017:
 
       

    Weighted  
    Average  
    Grant Date  
  Number  Fair Value  
  of Shares  Per Share  
Outstanding as of December 31, 2016  219,614  $ 27.43  

Granted  88,547   26.59  
Vested  (9,299)  20.32  
Forfeited and cancelled  (4,531)  27.05  

Outstanding as of September 30, 2017  294,331  $ 27.41  
 
Stock‑Based Compensation
 

The following table summarizes stock‑based compensation expense recorded by the Company:
 
              

  Three Months Ended  Nine Months Ended  
  September 30,  September 30,  
      2017      2016      2017      2016  

Cost of revenue     $ 130     $  —   $ 130     $  —  
Research and development   1,332   623   3,853   1,577  
General and administrative   2,211   995   6,147   2,617  

Total stock-based compensation expense  $ 3,673  $ 1,618  $ 10,130  $ 4,194  
 

As of September 30, 2017, the Company had unrecognized stock‑based compensation expense for stock options and
RSUs of $37,674 and $6,090, respectively, which is expected to be recognized over weighted average periods of 3.06 years
and 2.93 years, respectively. 
 
9. Net Loss per Share
 

Basic and diluted net loss per share is summarized in the following table:
 
              

  Three Months Ended  Nine Months Ended  
  September 30,  September 30,  
  2017  2016     2017     2016  
Numerator:                                   

Net loss  $ (18,192) $ (10,694)  $ (45,589) $ (36,604) 
Denominator:              

Weighted average shares of common stock
outstanding   28,834,808   21,415,871   27,180,244   20,752,590  

Net loss per share, basic and diluted  $ (0.63) $ (0.50)  $ (1.68) $ (1.76) 
 

The Company’s potentially dilutive securities, which included stock options and RSUs, have been excluded from the
computation of diluted net loss per share since the effect would be to reduce the net loss per share. Therefore, the weighted
average number of common shares outstanding used to calculate both basic and diluted net loss per share is the same.  The
following table presents potential common shares excluded from the calculation of diluted net loss per
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share for both the three and nine months ended September 30, 2017 and 2016.  All share amounts presented in the table
below represent the total number outstanding as of September 30, 2017 and 2016.
 
      

    
  September 30,  
  2017  2016  
      

Options to purchase common stock  3,242,831  1,913,419     
Restricted stock unit awards  294,331  85,000  

Total potential common shares  3,537,162  1,998,419  
 

 
10. Commitments and Contingencies
 
Agreements for Office Space
 

In August 2013, the Company entered into a sublease agreement with a related party (see Note 11) for office space
which is its corporate headquarters.  The sublease was subsequently amended and restated in March 2014, for its office space
with a term ending on November 30, 2016.  The Company further amended the terms of this sublease agreement in
December 2014, August 2015, February 2016, October 2016 and July 2017 to increase the square footage of the space being
subleased and/or agree to new sublease terms.  The August 2015 amendment extended the term of the lease to November
2019. 
 

In November 2016, the Company entered into a lease agreement with a third party for additional office space in the
same building as its headquarters with a term beginning in February 2017 and ending in November 2019. 
 

Confluence occupies office and laboratory space in St. Louis, Missouri under the terms of an agreement which it
entered into in March 2017 and which expires in December 2017. 
 

Rent expense was $110 and $66 for the three months ended September 30, 2017 and 2016, respectively, and $284
and $178 for the nine months ended September 30, 2017 and 2016, respectively. The Company recognizes rent expense on a
straight-line basis over the term of the lease and has accrued for rent expense incurred but not yet paid. 
 

As of September 30, 2017, future minimum lease payments under these agreements were as follows:
 
     

Year Ending December 31,           
2017  $ 114  
2018   394  
2019   368  
2020    —  
2021    —  
Thereafter    —  

Total  $ 876  
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11. Related Party Transactions
 

In August 2013, the Company entered into a sublease agreement with NeXeption, Inc. ("NeXeption"), which was
subsequently amended and restated in March 2014 and further amended in December 2014.  In August 2015, pursuant to an
Assignment and Assumption Agreement, NeXeption, Inc. assigned all interests, rights, duties and obligations under the
sublease to NST Consulting, LLC, a wholly-owned subsidiary of NST, LLC.  Following the Assignment and Assumption
Agreement, the sublease was further amended in August 2015, February 2016, October 2016 and July 2017.  Mr. Stephen
Tullman, the chairman of the Company’s board of directors, was an executive officer of NeXeption and is also the manager
of NST Consulting, LLC and NST, LLC. Total payments made under the sublease during the three months ended September
30, 2017 and 2016 were $106 and $64, respectively, and during the nine months ended September 30, 2017 and 2016 were
$231 and $179, respectively. 
 

In February 2014, the Company entered into a services agreement with NST, LLC (the “NST Services Agreement”),
pursuant to which NST, LLC provided certain pharmaceutical development, management and other administrative services to
the Company. Under the same agreement, the Company also provided services to another company under common control
with the Company and NST, LLC and was reimbursed by NST, LLC for those services. In addition to Mr. Tullman’s role as
manager of NST, LLC, several of the Company’s executive officers are members of NST, LLC. 
 

The NST Services Agreement was amended in December 2014 pursuant to which NST, LLC assigned all interests,
rights, duties and obligations under the NST Services Agreement to NST Consulting, LLC. Under the NST Services
Agreement, as amended, NST Consulting, LLC provides services to the Company and the Company provides services to
another company under common control with the Company and NST Consulting, LLC. The NST Services Agreement was
further amended in August 2015, November 2015, January 2016, December 2016 and May 2017 to reduce the amount of
services the Company is obligated to provide to NST Consulting, LLC and the amount of services NST Consulting, LLC is
obligated to provide to the Company. The Company may offset any payments owed by the Company to NST Consulting,
LLC against payments that are owed by NST Consulting, LLC to the Company for the provision of personnel, including
consultants, to the Company. 
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During the three and nine months ended September 30, 2017 and 2016, amounts included in the consolidated
statement of operations and comprehensive loss for the NST Services Agreement are summarized in the following table:
 
              

  Three Months Ended  Nine Months Ended  
  September 30,  September 30,  

     2017     2016     2017     2016  
Services provided by NST Consulting, LLC  $ 49  $ 79  $ 161  $ 237  
Services provided to NST Consulting, LLC    —   (15)  (18)  (45) 

General and administrative expense, net  $ 49  $ 64  $ 143  $ 192  
              

Services provided by NST Consulting, LLC  $  —  $ 60  $  —  $ 181  
Services provided to NST Consulting, LLC    —   (21)   —   (63) 

Research and development expense, net  $  —  $ 39  $  —  $ 118  
              
Services provided by NST Consulting, LLC  $ 49  $ 139  $ 161  $ 418  
Services provided to NST Consulting, LLC    —   (36)  (18)  (108) 

Total, net  $ 49  $ 103  $ 143  $ 310  
              
              
Net payments made to NST  $ 35  $ 88  $ 218  $ 263  
 

The Company had $17 and $91 payable to NST Consulting, LLC under the NST Services Agreement as of
September 30, 2017 and December 31, 2016, respectively. 
 
12. Agreements Related to Intellectual Property
 
Assignment Agreement and Finder’s Services Agreement
 

In August 2012, the Company entered into an assignment agreement with the Estate of Mickey Miller, or the Miller
Estate, under which the Company acquired some of the intellectual property rights covering A-101. In connection with
obtaining the assignment of the intellectual property from the Miller Estate, the Company also entered into a separate finder’s
services agreement with KPT Consulting, LLC. In February 2016, under the terms of the assignment agreement and the
finder’s services agreement, the Company made a milestone payment of $300 upon the dosing of the first human subject with
A-101 40% Topical Solution in the Company’s Phase 3 clinical trial. In April 2017, the Company made an additional
milestone payment of $1,000 upon the achievement of specified regulatory milestones. The payments were recorded as
general and administrative expenses in the Company’s consolidated statement of operations.
 

Under the finder’s services agreement, the Company is obligated to make additional milestone payments of up to
$4,500 upon the achievement of specified commercial milestones. Under each of the assignment agreement and the finder’s
services agreement, the Company is also obligated to pay royalties on sales of A-101 or related products, at low single-digit
percentages of net sales, subject to reduction in specified circumstances. The Company has not made any royalty payments to
date under either agreement. Both agreements will terminate upon the expiration of the last pending, viable patent claim of
the patents acquired under the assignment agreement, but no sooner than 15 years from the effective date of the agreements.
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Stock Purchase Agreement with Vixen Pharmaceuticals, Inc. and License Agreement with Columbia University
 

On March 24, 2016, the Company entered into a stock purchase agreement (the “Vixen Agreement”) with Vixen,
JAK1, LLC, JAK2, LLC and JAK3, LLC (together with JAK1, LLC and JAK2, LLC, the “Selling Stockholders”) and
Shareholder Representative Services LLC, a Colorado limited liability company, solely in its capacity as the representative of
the Selling Stockholders.  Pursuant to the Vixen Agreement, the Company acquired all shares of Vixen’s capital stock from
the Selling Stockholders (the “Vixen Acquisition”). Following the Vixen Acquisition, Vixen became a wholly-owned
subsidiary of the Company. Pursuant to the Vixen Agreement, the Company paid $600 upfront and issued an aggregate of
159,420 shares of the Company’s common stock to the Selling Stockholders. The Company is obligated to make annual
payments of $100 on March 24  of each year, through March 24, 2022, with such amounts being creditable against specified
future payments that may be paid under the Vixen Agreement.
 

The Company is obligated to make aggregate payments of up to $18,000 to the Selling Stockholders upon the
achievement of specified pre-commercialization milestones for three products in the United States, the European Union and
Japan, and aggregate payments of up to $22,500 upon the achievement of specified commercial milestones. With respect to
any commercialized products covered by the Vixen Agreement, the Company is obligated to pay low single-digit royalties on
net sales, subject to specified reductions, limitations and other adjustments, until the date that all of the patent rights for that
product have expired, as determined on a country-by-country and product-by-product basis or, in specified circumstances, ten
years from the first commercial sale of such product. If the Company sublicenses any of Vixen’s patent rights and know-how
acquired pursuant to the Vixen Agreement, the Company will be obligated to pay a portion of any consideration the
Company receives from such sublicenses in specified circumstances.
 

As a result of the transaction with Vixen, the Company became party to the Exclusive License Agreement, by and
between Vixen and the Trustees of Columbia University in the City of New York (“Columbia”), dated as of December 31,
2015 (the “License Agreement”). Under the License Agreement, the Company is obligated to pay Columbia an annual
license fee of $10, subject to specified adjustments for patent expenses incurred by Columbia and creditable against any
royalties that may be paid under the License Agreement. The Company is also obligated to pay up to an aggregate of $11,600
upon the achievement of specified commercial milestones, including specified levels of net sales of products covered by
Columbia patent rights and/or know-how, and royalties at a sub-single-digit percentage of annual net sales of products
covered by Columbia patent rights and/or know-how, subject to specified adjustments. If the Company sublicenses any of
Columbia’s patent rights and know-how acquired pursuant to the License Agreement, it will be obligated to pay Columbia a
portion of any consideration received from such sublicenses in specified circumstances.  The royalties, as determined on a
country-by-country and product-by-product basis, are payable until the date that all of the patent rights for that product have
expired, the expiration of any market exclusivity period granted by a regulatory body or, in specified circumstances, ten years
from the first commercial sale of such product.  The License Agreement terminates on the date of expiration of all royalty
obligations thereunder unless earlier terminated by either party for a material breach, subject to a specified cure period. The
Company may also terminate the License Agreement without cause at any time upon advance written notice to Columbia.
 

The Company accounted for the transaction with Vixen as an asset acquisition as the arrangement did not meet the
definition of a business pursuant to the guidance prescribed in Accounting Standards Codification Topic 805, Business
Combinations. The Company concluded the transaction with Vixen did not meet the definition of a business because the
transaction principally resulted in the acquisition of the License Agreement. The Company did not acquire tangible assets,
processes, protocols or operating systems. In addition, at the time of the transaction, there were no activities being conducted
related to the licensed patents. The Company expensed the acquired intellectual property as of the acquisition date on the
basis that the cost of intangible assets purchased from others for use in research and development activities, and that have no
alternative future uses, are expensed at the time the costs are incurred.  Accordingly, the Company recorded the $600 upfront
payment, the fair value of the shares of common stock issued of $2,355, and the present value of the six non-contingent
annual payments as research and development expense in the nine months ended September 30, 2016.  Additionally, the
Company will record as expense any contingent milestone payments or royalties in the period in which such liabilities are
incurred.
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13. Income Taxes
 

The Company did not record a federal or state income tax benefit for losses incurred during the three and nine
months ended September 30, 2017 and 2016 due to the Company’s conclusion that a valuation allowance is required.
 
14. Subsequent Events
 

On November 2, 2017, the Company entered into a Sublease Agreement (the “Sublease”) with Auxilium
Pharmaceuticals, LLC, a Delaware limited liability company (the “Sublandlord”), under which the Company will lease
33,019 square feet of space for its corporate headquarters.  The term of the Sublease will begin on December 1, 2017 and
expire on October 31, 2023.  Under the Sublease, base rent for the period from December 1, 2017 through February 28, 2018
shall be abated, after which the Company will pay an initial base rent of $47 per month through February 28,
2019.  Beginning March 1, 2019, the monthly base rent will increase annually as specified in the Sublease. In addition, the
Company will pay its pro rata share of the annual operating expenses associated with the premises, calculated as set forth in
the Sublease. 
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations
 

Certain statements contained in this Quarterly Report on Form 10-Q may constitute forward-looking statements
within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act
of 1934, as amended. The words or phrases “would be,” “will allow,” “intends to,” “will likely result,” “are expected to,”
“will continue,” “is anticipated,” “estimate,” “project,” or similar expressions, or the negative of such words or phrases,
are intended to identify “forward-looking statements.” We have based these forward-looking statements on our current
expectations and projections about future events. Because such statements include risks and uncertainties, actual results may
differ materially from those expressed or implied by such forward-looking statements due to a number of factors, including
risks related to:
 

· our estimates regarding expenses, future revenues, capital requirements and needs for additional financing;
 
· the success and timing of our preclinical studies and clinical trials and regulatory approval of protocols for

future clinical trials;
 
· the difficulties in obtaining and maintaining regulatory approval of our drug candidates, and the labeling

under any approval we may obtain;
 
· our plans and ability to develop, manufacture and commercialize our drug candidates;
 
· the expected benefits of our acquisition of Confluence Life Sciences, Inc.;
 
· our ability to recruit or retain key scientific or management personnel or to retain our executive officers;
 
· the size and growth of the potential markets for our drug candidates and our ability to serve those markets;
 
· regulatory developments in the United States and foreign countries;
 
· the rate and degree of market acceptance of any of our drug candidates;
 
· our ability to obtain and maintain intellectual property protection for our drug candidates and our

proprietary technology;
 
· the successful development of our commercialization capabilities, including sales and marketing capabilities;
 
· the impact of recently enacted and future legislation and regulation regarding the healthcare system;
 
· the success of competing therapies and products that are or become available; and
 
· the performance of third parties, including contract research organizations and third-party manufacturers.

 
These and other factors that could cause or contribute to these differences are described in this Quarterly Report on

Form 10-Q in Part II – Item 1A, “Risk Factors,” and under similar captions in our other filings with the Securities and
Exchange Commission. Statements made herein are as of the date of the filing of this Form 10-Q with the
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Securities and Exchange Commission and should not be relied upon as of any subsequent date. Unless otherwise required by
applicable law, we do not undertake, and we specifically disclaim, any obligation to update any forward-looking statements
to reflect occurrences, developments, unanticipated events or circumstances after the date of such statement.
 

The following discussion and analysis of our financial condition and results of operations should be read in
conjunction with our unaudited condensed consolidated financial statements and related notes that appear in Item 1 of this
Quarterly Report on Form 10-Q and with our audited consolidated financial statements and related notes for the year ended
December 31, 2016, which are included in our 2016 Annual Report on Form 10-K filed with the Securities and Exchange
Commission, or SEC, on March 15, 2017.
 
Overview
 

We are a dermatologist-led biopharmaceutical company focused on identifying, developing and commercializing
innovative and differentiated therapies to address significant unmet needs in medical and aesthetic dermatology. Our lead
drug candidate, A-101 40% Topical Solution, is a proprietary formulation of high-concentration hydrogen peroxide topical
solution that we are developing as a prescription treatment for seborrheic keratosis, or SK, a common non-malignant skin
tumor.  In the first quarter of 2016, we initiated two multi-center, randomized, double blinded, vehicle-controlled Phase 3
clinical trials and one open-label Phase 3 clinical trial of A-101 40% Topical Solution in patients with SK. In November
2016, we announced positive top-line results from the two pivotal Phase 3 clinical trials, which are summarized
below.  Based on these results, we submitted a New Drug Application, or NDA, for A-101 40% Topical Solution for the
treatment of SK to the U.S. Food and Drug Administration, or FDA, in February 2017, and the NDA was accepted for filing
by the FDA in May 2017.  The Prescription Drug User Fee Act, or PDUFA, target action date for the completion of the
FDA’s review of the NDA is December 24, 2017.  We also submitted a Marketing Authorization Application, or MAA, in the
European Union in July 2017.  We are also developing A-101 45% Topical Solution as a prescription treatment for common
warts, also known as verruca vulgaris.  Additionally, in 2015, we in-licensed exclusive, worldwide rights to certain inhibitors
of the Janus kinase, or JAK, family of enzymes, for specified dermatological conditions, including alopecia areata, or AA,
vitiligo and androgenetic alopecia, or AGA.  In 2016, we acquired additional intellectual property rights for the development
and commercialization of certain JAK inhibitors for specified dermatological conditions.  We intend to continue to in-license
or acquire additional drug candidates and technologies to build a fully integrated dermatology company.
 

In November 2016, we completed two pivotal Phase 3 clinical trials of A-101 40% Topical Solution in a combined
937 patients who each had a total of four target SK lesions located on the face, trunk and extremities.  Each trial met all
primary and secondary endpoints for that trial, achieving clinically and statistically significant clearance of SK lesions.
Additionally, we completed an open-label safety trial of A-101 40% Topical Solution in November 2016, in which we
enrolled 147 patients.  Across all three clinical trials, there were no treatment-related serious adverse events among patients
treated with A-101 40% Topical Solution, and the most common adverse events reported were nasopharyngitis and sinusitis
which were determined to be unrelated to A-101 40% Topical Solution.  Based on these results, we submitted an NDA for A-
101 40% Topical Solution for the treatment of SK to the FDA in February 2017, and the NDA was accepted by the FDA in
May 2017.  We also submitted an MAA in the European Union in July 2017.  The PDUFA target action date for the
completion of the FDA’s review of the NDA is December 24, 2017.  If approved, A-101 40% Topical Solution would become
the first FDA-approved medication for the treatment of SK. 
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We are also developing A-101 45% Topical Solution for the treatment of common warts.  Although common warts
are generally not harmful and in most cases eventually clear without medical treatment, they may be painful and aesthetically
unattractive and are contagious.  On an annual basis, 1.9 million people are diagnosed with common warts. Common warts
can be removed with slow-acting, over-the-counter products containing salicylic acid. As with SK, cryosurgery is the most
frequently used in-office treatment for common warts. No prescription drugs have been approved by the FDA for the
treatment of common warts.  We completed a Phase 2 clinical trial in August 2016 evaluating 40% and 45% concentrations
of A-101 for the treatment of common warts.  In this Phase 2 clinical trial, in which 90 patients completed an eight-week
treatment period, we observed statistically significant improvements in the mean change in the Physician’s Wart Assessment,
or PWA, score and in complete clearance of common warts in patients treated with the 45% concentration of A-101
compared to placebo.  In June 2017, we commenced two additional Phase 2 clinical trials of A-101 45% Topical Solution to
assess the dose frequency in adult and pediatric patients with common warts.  We have completed enrollment in these trials,
with a total of 316 patients enrolled at 34 investigational centers in the United States.  We expect to report data from these
additional Phase 2 clinical trials in the first half of 2018. 
 

In addition, we are developing the JAK inhibitors, ATI-50001 and ATI-50002, which we in-licensed from Rigel
Pharmaceuticals, Inc., or Rigel, as potential treatments for AA. AA is an autoimmune dermatologic condition typically
characterized by patchy non-scarring hair loss on the scalp and body.  More severe forms of AA include total scalp hair loss,
known as alopecia totalis, and total hair loss on the scalp and body, known as alopecia universalis. AA affects up to 2.0% of
people globally at some point during their lifetime (i.e. incidence) and up to 0.2% of people are affected at any given time
(i.e. prevalence) - with two-thirds of affected individuals being 30 years old or younger at the time of disease onset.
Treatment options for the less severe, patchy forms of AA include corticosteroids, either topically applied or injected directly
into the scalp where the bare patches are located, or the induction of an allergic reaction at the site of hair loss using a topical
contact sensitizing agent, an approach known as topical immunotherapy.  The same treatment options are utilized for the
more severe forms of AA, although utilization of these treatment options for the more severe forms of AA is limited due to
limited efficacy, certain side effects, and their impracticality for extensive surface areas.
 

We are developing ATI-50001 as an oral treatment for AA and ATI-50002 as a topical treatment for AA and vitiligo,
a disorder in which white patches of skin appear on different parts of the body.  We submitted an Investigational New Drug
application, or IND, to the FDA for ATI-50001 in October 2016, and we completed a Phase 1 clinical trial to evaluate the
pharmacokinetic and pharmacodynamic properties of this drug candidate in the first quarter of 2017.  We plan to initiate a
Phase 2 dose-ranging clinical trial of ATI-50001 for the treatment of AA in the first half of 2018.  We submitted an IND to
the FDA for ATI-50002 for the treatment of AA in July 2017.  We have initiated two Phase 2 clinical trials of ATI-50002 for
the treatment of AA in which we expect to enroll a total of up to 36 patients, with data expected to be available in the first
half of 2018.  We expect to initiate one additional Phase 2 dose-ranging clinical trial of ATI-50002 for the treatment of AA in
November 2017 in which we plan to enroll approximately 120 patients at 20 investigational centers in the United States.  We
expect data for this additional Phase 2 clinical trial to be available in the second half of 2018.  We also plan to initiate a Phase
2 clinical trial of ATI-50002 for the treatment of vitiligo by the end of 2017.  We are also developing another series of JAK
inhibitors for the treatment of AGA. 
 

In August 2017, we acquired Confluence Life Sciences, Inc. or Confluence.  The acquisition of Confluence adds
small molecule drug discovery and preclinical development capabilities which, we expect, will allow us to bring early-stage
research and development activities in-house that we currently outsource to third parties.  Through the acquisition of
Confluence, we also acquired several preclinical product candidates, including additional JAK inhibitors known as “soft”
JAK inhibitors, as well as inhibitors of the MK-2 signaling pathway and inhibitors of interleukin-2-inducible T cell kinase, or
ITK.  We paid $10.3 million in cash and issued 349,527 shares of our common stock with a value of $9.7 million, to the
former equity holders of Confluence.  We are obligated to pay up to $80.0 million to the former Confluence equityholders
upon the achievement of specified development, regulatory and commercial milestones, as well as low single-digit royalties
upon net sales of covered products and a portion of any amounts we may receive from the further sale, out-license or transfer
of the acquired intellectual property to third parties. 
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Since our inception in July 2012, we have devoted substantially all of our resources to organizing and staffing our
company, business planning, raising capital, developing A-101 40% Topical Solution for the treatment of SK, building our
intellectual property portfolio, developing our supply chain and engaging in other discovery and clinical activities in
dermatology. Through the date of this report, we have financed our operations with sales of our convertible preferred stock,
as well as net proceeds from our initial public offering, or IPO, in October 2015, a private placement of our common stock in
June 2016, public offerings of our common stock in November 2016 and August 2017, and an at-the-market facility with
Cowen and Company LLC, or Cowen that we entered into in November 2016. We do not expect to generate significant
revenue unless and until we obtain marketing approval for and commercialize A-101 40% Topical Solution for the treatment
of SK or one of our other current or future drug candidates.
 

Since our inception, we have incurred significant operating losses. Our net loss was $48.1 million for the year ended
December 31, 2016 and $45.6 million for the nine months ended September 30, 2017. As of September 30, 2017, we had an
accumulated deficit of $136.5 million. We expect to incur significant expenses and operating losses for the foreseeable future
as we advance our drug candidates from discovery through preclinical development and clinical trials, seek marketing
approval and pursue commercialization of any approved drug candidate. In addition, if we obtain marketing approval for any
of our drug candidates, we expect to incur significant commercialization expenses related to product manufacturing,
marketing, sales and distribution. In addition, we may incur expenses in connection with the in-license or acquisition of
additional drug candidates. Furthermore, we have incurred and expect to continue to incur significant costs associated with
operating as a public company, including legal, accounting, investor relations and other expenses.  As a result, we will need
substantial additional funding to support our continuing operations and pursue our growth strategy.  Until such time as we
can generate significant revenue from product sales, if ever, we expect to finance our operations through the sale of equity,
debt financings or other capital sources, including potential collaborations with other companies or other strategic
transactions.  We may be unable to raise additional funds or enter into such other agreements or arrangements when needed
on commercially acceptable terms, or at all.  If we fail to raise capital or enter into such agreements as, and when, needed, we
may have to significantly delay, scale back or discontinue the development and commercialization of one or more of our drug
candidates or delay our pursuit of potential in-licenses or acquisitions. 
 
Components of Our Results of Operations
 
Revenue
 

We recognize revenue when the earnings process is complete, which under SEC Staff Accounting
Bulletin No. 104, Topic No. 13, “Revenue Recognition,” is when revenue is realized or realizable and earned, there is
persuasive evidence a revenue arrangement exists, delivery of goods or services has occurred, the sales price is fixed or
determinable, and collectability is reasonably assured. 
 

We earn revenue from the provision of laboratory services to clients through Confluence, our wholly-owned
subsidiary.  Laboratory service revenue is generally evidenced by contracts with clients which are on an agreed upon fixed-
price, fee-for-service basis and are generally billed on a monthly basis in arrears for services rendered.  Revenue related to
these contracts is generally recognized as the laboratory services are performed, based upon the rates specified in the
contracts. 
 

We also receive revenue from grants under the Small Business Innovation Research program of the National
Institutes of Health, or NIH.  Through our Confluence subsidiary, we currently have two active grants from NIH which are
related to early-stage research.  We recognize revenue related to these grants as amounts become reimbursable under each
grant, which is generally when research is performed and the related costs are incurred. 
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Cost of Revenue
 

Cost of revenue consists of costs incurred in connection with the provision of laboratory services to our clients
through Confluence.  Cost of revenue primarily includes:
 

· employee-related expenses, which include salaries, benefits and stock-based compensation;
· outsourced professional scientific services;
· depreciation of laboratory equipment;
· facility-related costs; and
· laboratory materials and supplies used to support the services provided.

 
Research and Development Expenses
 

Research and development expenses consist of expenses incurred in connection with the discovery and development
of our drug candidates. These expenses primarily include:
 

· expenses incurred under agreements with contract research organizations, or CROs, as well as investigative
sites and consultants that conduct our clinical trials and preclinical studies;

· manufacturing scale-up expenses and the cost of acquiring and manufacturing preclinical and clinical trial
materials and commercial materials, including manufacturing validation batches;

· outsourced professional scientific development services;
· employee-related expenses, which include salaries, benefits and stock-based compensation;
· depreciation of manufacturing equipment;
· payments made under agreements with third parties under which we have acquired or licensed intellectual

property;
· expenses relating to regulatory activities, including filing fees paid to regulatory agencies; and
· laboratory materials and supplies used to support our research activities.

 
We expense research and development costs as incurred.  Our direct research and development expenses primarily

consist of external costs including fees paid to CROs, consultants, investigator sites, regulatory agencies and third parties that
manufacture our preclinical and clinical trial materials, and are tracked on a program-by-program basis. We do not allocate
personnel costs, facilities or other indirect expenses, which are included within “Personnel and other costs” in the table
below, to specific research and development programs. 
 

The following table summarizes our research and development expenses for the periods presented:
 
             

  Three Months Ended  Nine Months Ended
  September 30,  September 30, 
  2017     2016  2017     2016
  (In thousands)

A-101 Topical Solution (40% and 45%)     $ 3,750     $ 3,326   $ 7,031     $ 13,029
JAK inhibitors   2,753   1,893   7,639   4,901
Vixen acquisition    —    —    —   3,385
Other research expenses   407   50   508   140

Total project-related expenses   6,910   5,269   15,178   21,455
Personnel and other costs   2,622   1,270   7,570   3,501
Stock-based compensation   1,332   623   3,853   1,577

Total research and development expenses  $ 10,864  $ 7,162  $ 26,601  $ 26,533
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Research and development activities are central to our business model.  Drug candidates in later stages of clinical
development generally have higher development costs than those in earlier stages of clinical development, primarily due to
the increased size and duration of later-stage clinical trials. We expect our research and development expenses to increase
significantly over the next several years as we increase personnel costs, including stock-based compensation, continue to
conduct pre-commercial activities related to A-101 40% Topical Solution for the treatment of SK, and conduct clinical trials
and prepare regulatory filings for our other drug candidates.
 

The successful development of our drug candidates is highly uncertain. At this time, we cannot reasonably estimate
or know the nature, timing and costs of the efforts that will be necessary to complete the remainder of the development of, or
when, if ever, material net cash inflows may commence from any of our drug candidates. This uncertainty is due to the
numerous risks and uncertainties associated with the duration and cost of clinical trials, which vary significantly over the life
of a project as a result of many factors, including:
 

· the number of clinical sites included in the trials;
· the length of time required to enroll suitable patients;
· the number of patients that ultimately participate in the trials;
· the number of doses patients receive;
· the duration of patient follow-up; and
· the results of our clinical trials.

 
Our expenditures are subject to additional uncertainties, including the terms and timing of marketing approvals, and

the expense of filing, prosecuting, defending and enforcing any patent claims or other intellectual property rights. We may
never succeed in achieving marketing approval for any of our drug candidates. We may obtain unexpected results from our
clinical trials. We may elect to discontinue, delay or modify clinical trials of some drug candidates or focus on others. A
change in the outcome of any of these variables with respect to the development of a drug candidate could mean a significant
change in the costs and timing associated with the development of that drug candidate. For example, if the FDA or other
regulatory authorities were to require us to conduct clinical trials beyond those that we currently anticipate, or if we
experience significant delays in enrollment in any of our clinical trials, we could be required to expend significant additional
financial resources and time on the completion of clinical development. Drug commercialization will take several years and
millions of dollars in development costs.
 
General and Administrative Expenses
 

General and administrative expenses consist principally of salaries and related costs for personnel in executive,
administrative, finance and legal functions, including stock-based compensation, travel expenses and recruiting expenses.
Other general and administrative expenses include facility-related costs, patent filing and prosecution costs, professional fees
for marketing, legal, auditing and tax services, insurance costs, as well as payments made under our related party services
agreement and milestone payments under our finder’s services agreement. 
 

We anticipate that our general and administrative expenses will increase as a result of increased personnel costs,
including stock-based compensation, expanded infrastructure and higher consulting, legal and tax-related services associated
with maintaining compliance with NASDAQ and SEC requirements, accounting and investor relations costs, and director
and officer insurance premiums associated with being a public company. Additionally, if and when we believe a marketing
approval of a drug candidate appears likely, we anticipate an increase in payroll and other expenses as a result of our
preparation for commercial operations, especially as it relates to the sales and marketing of that drug candidate.
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Other Income, Net
 

Other income, net consists of interest earned on our cash, cash equivalents and marketable securities, interest
expense, and gains and losses on transactions denominated in foreign currencies.
 
Critical Accounting Policies and Significant Judgments and Estimates
 

This discussion and analysis of our financial condition and results of operations is based on our condensed
consolidated financial statements, which have been prepared in accordance with GAAP. The preparation of these financial
statements requires us to make estimates and judgments that affect the reported amounts of assets, liabilities, revenues and
expenses and the disclosure of contingent assets and liabilities in our condensed consolidated financial statements. On an
ongoing basis, we evaluate our estimates and judgments, including those related to accrued expenses, contingent
consideration and stock-based compensation. We base our estimates on historical experience, known trends and events and
various other factors that we believe to be reasonable under the circumstances, the results of which form the basis for making
judgments about the carrying values of assets and liabilities that are not readily apparent from other sources. Actual results
may differ from these estimates under different assumptions or conditions.  We believe there have been no material changes
to our critical accounting policies and use of estimates as disclosed in the footnotes to our audited consolidated financial
statements for the year ended December 31, 2016 included in our 2016 Annual Report on Form 10-K filed with the SEC on
March 15, 2017. 
 

Intangible Assets
 

Intangible assets include both finite lived and indefinite lived assets.  Finite lived intangible assets are amortized
over their estimated useful life based on the pattern over which the intangible assets are consumed or otherwise used up. If
that pattern cannot be reliably determined, the straight-line method of amortization is used.  Indefinite lived intangible assets
are not amortized. In-process research and development assets acquired in a business combination are considered indefinite
lived until the completion or abandonment of the associated research and development efforts.  We test intangible assets for
impairment at least annually, or if indicators of impairment are present.  We recognize impairment losses when and to the
extent that the estimated fair value of an intangible asset is less than its carrying value. 
 

Contingent Consideration
 

We initially recorded the contingent consideration related to future potential payments based upon the achievement
of certain development, regulatory and commercial milestones, resulting from the acquisition of Confluence, at its estimated
fair value on the date of acquisition.  Changes in fair value reflect new information about the likelihood of the payment of the
contingent consideration and the passage of time.  Future changes in the fair value of the contingent consideration, if any, will
be recorded as income or expense in our consolidated statement of operations. 
 
Recently Issued Accounting Pronouncements
 

In January 2017, the Financial Accounting Standards Board, or FASB, issued Accounting Standards Update, or
ASU, 2017-01, Business Combinations-Clarifying the Definition of a Business (Topic 805).  The amendments in this ASU
provide a screen to determine when a set of acquired assets and/or activities is not a business.  The screen requires that when
substantially all of the fair value of the gross assets acquired, or disposed of, is concentrated in a single identifiable asset or a
group of similar identifiable assets, the set is not a business.  The amendments in this ASU will reduce the number of
transactions that meet the definition of a business.  ASU 2017-01 is effective for annual reporting periods beginning after
December 15, 2017, including interim periods within those years, and early adoption will be permitted.  We are assessing the
potential impact of ASU 2017-01 on our consolidated financial statements. 
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In January 2017, the FASB issued ASU 2017-04, Intangibles-Goodwill and Other-Simplifying the Test for Goodwill
Impairment (Topic 350).  Under the amendments in this ASU, an entity should perform its annual, or interim, goodwill
impairment test by comparing the fair value of a reporting unit with its carrying amount.  An entity should recognize an
impairment charge for the amount by which the carrying amount exceeds the reporting unit’s fair value; however, the loss
recognized should not exceed the total amount of goodwill allocated to that reporting unit.  The amendments in this ASU
eliminate Step 2 from the goodwill impairment test.  ASU 2017-04 is effective for fiscal years beginning after December 15,
2019, and early adoption is permitted.  We are assessing the potential impact of ASU 2017-04 on our consolidated financial
statements. 
 

In May 2014, the FASB issued ASU 2014-09, Revenue from Contracts with Customers (Topic 606).  Under this
ASU, entities should recognize revenue in an amount that reflects the consideration to which they expect to be entitled to in
exchange for goods and services provided.  ASU 2014-09 is effective for annual reporting periods beginning after December
15, 2017.  We are assessing the potential impact of ASU 2014-09 on our consolidated financial statements. 
 
 
Results of Operations
 
Comparison of Three Months Ended September 30, 2017 and 2016
 
           

  Three Months Ended September 30,     
     2017     2016     Change  
  (In thousands)  
Revenue  $ 684  $  —  $ 684  
Cost of revenue   453    —   453  
Gross profit   231    —   231  
Operating expenses:           

Research and development   10,864   7,162   3,702  
General and administrative   8,123   3,650   4,473  

Total operating expenses   18,987   10,812   8,175  
Loss from operations   (18,756)  (10,812)  (7,944) 
Other income, net   564   118   446  
Net loss  $ (18,192) $ (10,694) $ (7,498) 
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Revenue
 

Revenue was $ 0.7 million for the three months ended September 30, 2017, and was comprised primarily of fees
earned from the provision of laboratory services to clients through Confluence, which we acquired in August 2017.  We did
not generate any revenue in the three months ended September 30, 2016. 
 
Cost of Revenue
 

Cost of revenue was $ 0.5 million for the three months ended September 30, 2017, and was comprised entirely of
costs incurred to provide laboratory services to our clients through Confluence, which we acquired in August 2017.  We did
not incur any cost of revenue in the three months ended September 30, 2016. 
 
Research and Development Expenses
 

Research and development expenses were $10.9 million for the three months ended September 30, 2017, compared
to $7.2 million for the three months ended September 30, 2016. The increase of $3.7 million was primarily driven by an
increase of $1.2 million of expenses related to our Phase 2 clinical trials of A-101 45% Topical Solution, an increase of $0.9
million in preclinical and clinical trial development expenses related to the JAK inhibitor technology, an increase of $0.3
million in expenses related to the scale-up of commercial manufacturing for A-101 40% Topical Solution, an increase of $0.6
million in payroll-related expenses due to higher headcount, an increase of $0.7 million in stock-based compensation
expense, and a $0.6 million increase in expenses related to medical affairs activities.  We also incurred $0.3 million of
expenses related to drug discovery research performed by Confluence, which we acquired in August 2017; and therefore did
not incur similar expenses in the three months ended September 30, 2016.  The increases noted above were partially offset by
a $1.2 million decrease in costs associated with the development of A-101 40% Topical Solution as a result of the completion
of our Phase 3 clinical trials in November 2016. 
 
General and Administrative Expenses
 

General and administrative expenses were $8.1 million for the three months ended September 30, 2017, compared to
$3.7 million for the three months ended September 30, 2016. The increase of $4.5 million was primarily attributable to an
increase of $0.7 million in payroll-related expenses due to increased headcount, $1.2 million in higher stock-based
compensation expense.  In addition, we had a $1.4 million increase in market research expenses and a $0.2 million increase
in sales operations expenses, both related to pre-commercial activities for A-101 40% Topical Solution.  We also incurred
$0.4 million of professional fees in conjunction with our acquisition of Confluence, for which there were no similar amounts
in the prior year period. 
 
Other Income, Net
 

The $0.4 million increase in other income, net was primarily due to higher invested balances of marketable
securities as a result of funds received from our financing transactions in 2016 and 2017. 
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Comparison of Nine Months Ended September 30, 2017 and 2016
 
           

  Nine Months Ended September 30,     
     2017     2016     Change  
  (In thousands)  
Revenue  $ 684  $  —  $ 684  
Cost of revenue   453    —   453  
Gross profit   231    —   231  
Operating expenses:           

Research and development   26,601   26,533   68  
General and administrative   20,611   10,407   10,204  

Total operating expenses   47,212   36,940   10,272  
Loss from operations   (46,981)  (36,940)  (10,041) 
Other income, net   1,392   336   1,056  
Net loss  $ (45,589) $ (36,604) $ (8,985) 
 
Revenue
 

Revenue was $ 0.7 million for the nine months ended September 30, 2017, and was comprised primarily of fees
earned from the provision of laboratory services to clients through Confluence, which we acquired in August 2017.  We did
not generate any revenue in the nine months ended September 30, 2016. 
 
Cost of Revenue
 

Cost of revenue was $ 0.5 million for the nine months ended September 30, 2017, and was comprised entirely of
costs incurred to provide laboratory services to our clients through Confluence, which we acquired in August 2017.  We did
not incur any cost of revenue in the nine months ended September 30, 2016. 
 
Research and Development Expenses
 

Research and development expenses were $26.6 million for the nine months ended September 30, 2017 and $26.5
million for the nine months ended September 30, 2016.  Although there was a minimal change in total research and
development expenses, we had decreases of $7.6 million in the costs associated with the development of A-101 40% Topical
Solution as a result of the completion of our Phase 3 clinical trials in November 2016 and $3.4 million in expenses associated
with the acquisition of Vixen Pharmaceuticals, Inc., or Vixen, in the nine months ended September 30, 2016, for which there
was no similar transaction in the current year period.   These decreases were offset primarily by an increase of $2.7 million in
preclinical and clinical development expenses related to the JAK inhibitor technology, an increase of $1.1 million of
expenses related to our Phase 2 clinical trials of A-101 45% Topical Solution an increase of $1.8 million in payroll-related
expenses due to higher headcount, a $2.3 million increase in stock-based compensation expense, a $2.0 million increase in
expenses related to medical affairs activities, and $0.5 million of regulatory expenses associated with the NDA filing for A-
101 40% Topical Solution incurred during the nine months ended September 30, 2017.  We also incurred $0.3 million of
expenses related to drug discovery research performed by Confluence, which we acquired in August 2017; therefore we did
not incur similar expenses in the nine months ended September 30, 2016.
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General and Administrative Expenses
 

General and administrative expenses were $20.6 million for the nine months ended September 30, 2017, compared
to $10.4 million for the nine months ended September 30, 2016. The increase of $10.2 million was primarily attributable to
increases of $2.5 million in market research expenses and $0.3 million in sales operations expenses, both related to pre-
commercial activities for A-101 40% Topical Solution, an increase of $1.6 million in payroll-related expenses due to
increased headcount, $3.5 million in higher stock-based compensation expense and $0.5 million in higher facilities-related
costs including rent expense.  In addition, milestone payments pursuant to the finder’s services agreement related to A-101
40% Topical Solution increased $0.7 million over the prior year period.  We also incurred $0.6 million of professional fees in
conjunction with our acquisition of Confluence, for which there were no similar amounts in the prior year period. 
 
Other Income, Net
 

The $1.1 million increase in other income, net was primarily due to higher invested balances of marketable
securities as a result of funds received from our financing transactions 2016 and 2017. 
 
 
Liquidity and Capital Resources
 

Since our inception, we have incurred net losses and negative cash flows from our operations.  Prior to our
acquisition of Confluence in August 2017, we had never generated any revenue.  We have financed our operations since
inception through sales of our convertible preferred stock, as well as net proceeds from our IPO in October 2015, our private
placement in June 2016, our public offerings in November 2016 and August 2017 and our at-the-market facility with Cowen.
 

As of September 30, 2017, we had cash, cash equivalents and marketable securities of $227.8 million. Cash in
excess of immediate requirements is invested in accordance with our investment policy, primarily with a view towards
liquidity and capital preservation. 
 

We currently have no ongoing material financing commitments, such as lines of credit or guarantees, that are
expected to affect our liquidity over the next five years, other than our sublease obligations and contingent obligations under
acquisition and intellectual property licensing agreements, which are summarized below under “Contractual Obligations and
Commitments.” 
 
Initial Public Offering
 

On October 13, 2015, we closed our IPO in which we sold 5,750,000 shares of common stock at a price to the
public of $11.00 per share, for aggregate gross proceeds of $63.3 million.  We paid underwriting discounts and commissions
of $4.4 million, and we also incurred expenses of $2.3 million in connection with the IPO.  As a result, the net offering
proceeds to us, after deducting underwriting discounts and commissions and expenses, were $56.6 million. 
 
Private Placement
 

On June 2, 2016, we closed a private placement in which we sold an aggregate of 1,081,082 shares of common
stock at a price of $18.50 per share, for gross proceeds of $20.0 million.  We incurred placement agent fees of $1.3 million,
and expenses of $0.2 million in connection with the private placement.  As a result, the net offering proceeds to us, after
deducting placement agent fees and transaction expenses, were $18.5 million. 
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November 2016 Public Offering
 

On November 23, 2016, we closed our follow-on public offering in which we sold 4,600,000 shares of common
stock at a price to the public of $22.75 per share, for aggregate gross proceeds of $104.7 million. We paid underwriting
discounts and commissions of $6.3 million, and we also incurred expenses of $0.2 million in connection with the
offering.  As a result, the net offering proceeds received by us, after deducting underwriting discounts, commissions and
offering expenses, were $98.2 million. 
 
At-The-Market Facility
 

On April 21, 2017, we sold 635,000 shares of our common stock at a weighted average price per share of $31.50,
for aggregate gross proceeds of approximately $20.0 million.  We paid underwriting discounts and commissions of $0.6
million, and we also incurred expenses of $0.1 million in connection with this sale.  The shares were sold through Cowen
pursuant to a sales agreement with them dated November 2, 2016.  Following these sales, we may offer and sell additional
shares of our common stock having an aggregate offering price of up to approximately $55.0 million from time to time
through Cowen pursuant to the sales agreement.
 
August 2017 Public Offering
 

On August 16, 2017, we closed our follow-on public offering in which we sold 3,747,602 shares of common stock
at a price to the public of $23.02 per share, for aggregate gross proceeds of $86.3 million. We paid underwriting discounts
and commissions of $5.2 million, and we also incurred expenses of $0.2 million in connection with the offering.  As a result,
the net offering proceeds received by us, after deducting underwriting discounts, commissions and offering expenses, were
$80.9 million. 
 
Cash Flows
 

The following table summarizes our cash flows for the nine months ended September 30, 2017 and 2016:
 
        

  Nine Months Ended September 30,  
     2017     2016     
  (In thousands)  
Net cash used in operating activities  $ (36,453) $ (26,531) 
Net cash (used in) provided by investing activities   (34,127)  15,915  
Net cash provided by financing activities   100,464   18,561  
Net increase in cash and cash equivalents  $ 29,884  $ 7,945  
 
Operating Activities
 

During the nine months ended September 30, 2017, operating activities used $36.5 million of cash, primarily
resulting from our net loss of $45.6 million and changes in our operating assets and liabilities of $1.2 million, partially offset
by non-cash adjustments of $10.4 million.  Net cash used by changes in our operating assets and liabilities during the nine
months ended September 30, 2017 consisted of a $4.3 million increase in prepaid expenses and other current assets partially
offset by a $3.1 million increase in accounts payable and accrued expenses.  The increase in prepaid expenses and other
current assets was primarily due to a $2.0 million PDUFA fee paid to the FDA in conjunction with the filing of the NDA for
A-101 40% Topical Solution, as well as deposits made for clinical supplies and development activities which are expected to
be incurred during the fourth quarter of 2017.  The increase in accounts payable and accrued expenses was primarily due to
expenses incurred, but not yet paid, in connection with our Phase 2 clinical trials for A-101 45% Topical Solution, ATI-50001
and ATI-50002, as well as the timing of vendor invoicing and payments.  Non-cash expenses of $10.4 million were primarily
composed of stock-based compensation expense. 
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During the nine months ended September 30, 2016, operating activities used $26.5 million of cash, primarily
resulting from our net loss of $36.6 million partially offset by cash provided by changes in our operating assets and liabilities
of $3.0 million and by non-cash adjustments of $7.1 million. Net cash provided by changes in our operating assets and
liabilities during the nine months ended September 30, 2016 consisted primarily of a $2.9 million increase in accounts
payable and accrued expenses. The increase in accounts payable and accrued expenses was primarily due to expenses
incurred, but not yet paid, in connection with our Phase 3 clinical trials for A-101 and the timing of vendor invoicing and
payments.  Non-cash expenses of $7.1 million were primarily composed of $4.2 million of stock-based compensation
expense and $2.8 million associated with the acquisition of Vixen. 
 
Investing Activities
 

During the nine months ended September 30, 2017, investing activities used $34.1 million of cash, consisting of
proceeds from sales and maturities of marketable securities of $96.7 million, partially offset by purchases of marketable
securities of $120.5 million, $9.6 million for the acquisition of Confluence and purchases of equipment of $0.7 million.
 

During the nine months ended September 30, 2016, investing activities provided $15.9 million of cash, consisting of
proceeds from sales and maturities of marketable securities of $49.8 million, partially offset by purchases of marketable
securities of $33.7 million and purchases of equipment of $0.2 million.
 
Financing Activities
 

During the nine months ended September 30, 2017, financing activities provided $100.5 million including $19.3
million in April 2017 under our sales agreement with Cowen, and $80.9 million of net proceeds from our August
2017  public offering, as well as $0.2 million of cash received from the exercise of employee stock options. 
 

During the nine months ended September 30, 2016, financing activities provided $18.6 million of cash primarily
from the private placement of our common stock in June 2016. 
 
Funding Requirements
 

We plan to focus in the near term on the development, marketing approval and potential commercialization of A-101
40% Topical Solution for the treatment of SK. We anticipate we will incur net losses for the next several years as we continue
our clinical development of A-101 40% Topical Solution for the treatment of SK and continue research and development of
A-101 45% Topical Solution for the treatment of common warts and ATI-50001 and ATI-50002 for the treatment of AA, and
potentially for other dermatological conditions, as well as for development of other JAK inhibitor compounds. In addition,
we plan to continue to invest in discovery efforts to explore additional drug candidates, build commercial capabilities and
expand our corporate infrastructure. We may not be able to complete the development and initiate commercialization of these
programs if, among other things, our clinical trials are not successful or if the FDA does not approve A-101 40% Topical
Solution or our other drug candidates currently in clinical trials when we expect, or at all. 
 

Our primary uses of capital are, and we expect will continue to be, compensation and related expenses, clinical trial
costs, external research and development services, laboratory and related supplies, legal and other regulatory expenses, and
administrative and overhead costs. Our future funding requirements will be heavily determined by the resources needed to
support development and commercialization of our drug candidates. 
 

As a publicly traded company, we have incurred and will continue to incur significant legal, accounting and other
expenses that we were not required to incur as a private company. In addition, the Sarbanes-Oxley Act of 2002, as well as
rules adopted by the SEC and the NASDAQ Stock Market, requires public companies to implement specified corporate
governance practices that were not applicable to us prior to our IPO. We expect ongoing compliance with these
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rules and regulations will increase our legal and financial compliance costs and will make some activities more time-
consuming and costly. 
 

We believe our existing cash, cash equivalents and marketable securities are sufficient to fund our operating and
capital expenditure requirements for a period greater than 12 months from the date of issuance of our unaudited condensed
consolidated financial statements that appear in Item 1 of this Quarterly Report on Form 10-Q based on our current operating
assumptions including the completion of our Phase 2 clinical trials for A-101 45% Topical Solution for the treatment of
common warts and the continued development of ATI-50001 and ATI-50002 as potential treatments for AA and vitiligo.
These assumptions may prove to be wrong, and we could utilize our available capital resources sooner than we expect.  We
expect that we will require additional capital to commercialize A-101 40% Topical Solution, if we receive marketing
approval, and to pursue in-licenses or acquisitions of other drug candidates.  If we receive marketing approval for A-101 40%
Topical Solution, we expect to incur significant commercialization expenses related to product manufacturing, sales,
marketing and distribution, depending on where we choose to commercialize that drug candidate. Additional funds may not
be available on a timely basis, on commercially acceptable terms, or at all, and such funds, if raised, may not be sufficient to
enable us to continue to implement our long-term business strategy.  If we are unable to raise sufficient additional capital, we
may need to substantially curtail our planned operations and the pursuit of our growth strategy.
 

We may raise additional capital through the sale of equity or convertible debt securities. In such an event, your
ownership will be diluted, and the terms of these securities may include liquidation or other preferences that adversely affect
the rights of a holder of our common stock.
 

Because of the numerous risks and uncertainties associated with research, development and commercialization of
pharmaceutical drugs, we are unable to estimate the exact amount of our working capital requirements. Our future funding
requirements will depend on many factors, including:
 

· the number and characteristics of the drug candidates we pursue;
· the scope, progress, results and costs of researching and developing our drug candidates, and conducting

preclinical studies and clinical trials;
· the timing of, and the costs involved in, obtaining marketing approvals for our drug candidates;
· the cost of manufacturing our drug candidates and any drugs we successfully commercialize;
· our ability to establish and maintain strategic collaborations, licensing or other arrangements and the financial

terms of such agreements;
· the costs involved in preparing, filing, prosecuting, maintaining, defending and enforcing patent claims,

including litigation costs and the outcome of such litigation; and
· the timing, receipt and amount of sales of, or milestone payments related to or royalties on, our current or future

drug candidates, if any.
 
Contractual Obligations and Commitments
 

We occupy office space in Malvern, Pennsylvania under two operating lease agreements both of which have terms
through November 2019, that require future aggregate rental payments of $0.1 million during the three months ending
December 31, 2017, $0.4 million during the year ending December 31, 2018, and $0.4 million during the year ending
December 31, 2019.
 

Confluence occupies office and laboratory space in St. Louis, Missouri under an operating lease agreement which
has a term through December 2017, which requires future rental payments of $0.1 million during the three months ending
December 31, 2017. 
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Under the assignment agreement pursuant to which we acquired intellectual property, we have agreed to pay
royalties on sales of A-101 40% Topical Solution or related products at rates ranging in low single-digit percentages of net
sales, as defined in the agreement. Under the related finder’s services agreement, we have agreed to make aggregate
payments of up to $4.5 million upon the achievement of specified commercial milestones. In addition, we have agreed to pay
royalties on sales of A-101 40% Topical Solution or related products at a low single-digit percentage of net sales, as defined
in the agreement.
 

Under a commercial supply agreement with a third party, we have agreed to pay a termination fee of up to $0.4
million in the event we terminate the agreement without cause or the third party terminates the agreement for cause.
 

Under a license agreement with Rigel that we entered into in August 2015, we have agreed to make aggregate
payments of up to $80.0 million upon the achievement of specified pre-commercialization milestones, such as clinical trials
and regulatory approvals. Further, we have agreed to pay up to an additional $10.0 million to Rigel upon the achievement of
a second set of development milestones. With respect to any products we commercialize under the agreement, we will pay
Rigel quarterly tiered royalties on our annual net sales of each product developed using the licensed JAK inhibitors at a high
single-digit percentage of annual net sales, subject to specified reductions.
 

Under a stock purchase agreement with the selling stockholders of Vixen, we are obligated to make aggregate
payments of up to $18.0 million upon the achievement of specified pre-commercialization milestones for three products
covered by the Vixen patent rights in the United States, the European Union and Japan, and aggregate payments of up to
$22.5 million upon the achievement of specified commercial milestones for products covered by the Vixen patent rights.  We
are also obligated to make a payment of $0.1 million on March 24th of each year, through March 24, 2022, which amounts
are creditable against any specified future payments that may be paid under the stock purchase agreement.  With respect to
any covered products that we commercialize, we are obligated to pay a low single-digit percentage of annual net sales,
subject to specified reductions, limitations and other adjustments, until the date that all of the patent rights for that product
have expired, as determined on a country-by-country and product-by-product basis or, in specified circumstances, ten years
from the first commercial sale of such product.  If we sublicense any of the patent rights and know-how acquired pursuant to
the stock purchase agreement, we will be obligated to pay a portion of any consideration we receive from such sublicenses in
specified circumstances. 
 

Under a license agreement with The Trustees of Columbia University in the City of New York, or Columbia, we are
obligated to pay an annual license fee of $10,000, subject to specified adjustments for patent expenses incurred by Columbia
and creditable against any royalties that may be paid under the license agreement.  We are also obligated to pay up to an
aggregate of $11.6 million upon the achievement of specified commercial milestones, including specified levels of net sales
of products covered by Columbia patent rights and/or know-how, and royalties at a sub-single-digit percentage of annual net
sales of products covered by Columbia patent rights and/or know-how, subject to specified adjustments.  If we sublicense any
of Columbia’s patent rights and know-how acquired pursuant to the license agreement, we will be obligated to pay Columbia
a portion of any consideration received from such sublicenses in specified circumstances. 
 

Under an acquisition agreement with Confluence  we are obligated to make aggregate payments of up to $80.0
million upon the achievement of specified development, regulatory and commercialization milestones.  With respect to any
covered products we commercialize, we are obligated to pay a low single-digit percentage of annual net sales, subject to
specified reductions, limitations and other adjustments, until the date that all of the patent rights for that product have
expired, as determined on a country-by-country and product-by-product basis or, in specified circumstances, ten years from
the first commercial sale of such product.  If we sublicense any of the patent rights and know-how acquired pursuant to the
merger agreement, we will be obligated to pay a portion of any consideration we receive from such sublicenses in specified
circumstances. 
 

We enter into contracts in the normal course of business with CROs for clinical trials, preclinical research studies
and testing, manufacturing and other services and products for operating purposes. These contracts generally
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provide for termination upon notice, and therefore we believe that our non-cancelable obligations under these agreements are
not material.
 
Off-Balance Sheet Arrangements
 

We did not have during the periods presented, and we do not currently have, any off-balance sheet arrangements, as
defined in the rules and regulations of the SEC. 
 
Emerging Growth Company Status
 

The Jumpstart Our Business Startups Act of 2012 permits an “emerging growth company” such as us to take
advantage of an extended transition period to comply with new or revised accounting standards applicable to public
companies until those standards would otherwise apply to private companies. We have irrevocably elected to “opt out” of this
provision and, as a result, we will comply with new or revised accounting standards when they are required to be adopted by
public companies that are not emerging growth companies. 
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Item 3. Quantitative and Qualitative Disclosures about Market Risk
 

We are exposed to market risk related to changes in interest rates. Our cash equivalents and marketable securities
consist of money market funds, asset-backed securities, commercial paper, corporate debt securities and government agency
debt. Our primary exposure to market risk is interest rate sensitivity, which is affected by changes in the general level of U.S.
interest rates. Our marketable securities are subject to interest rate risk and will fall in value if market interest rates increase.
However, due to the short-term nature and risk profile of our investment portfolio, we do not expect that an immediate 10%
change in market interest rates would have a material effect on the fair market value of our investment portfolio. We have the
ability to hold our marketable securities until maturity, and therefore we do not expect our operating results or cash flows to
be affected significantly by the effect of a change in market interest rates on our investments.
 
Item 4. Controls and Procedures
 
(a) Evaluation of Disclosure Controls and Procedures
 

The term “disclosure controls and procedures,” as defined in Rules 13a-15(e) and 15d-15(e) under the Securities
Exchange Act of 1934, as amended, or the Exchange Act, refers to controls and procedures that are designed to ensure that
information required to be disclosed by a company in the reports that it files or submits under the Exchange Act is recorded,
processed, summarized and reported, within the time periods specified in the SEC’s rules and forms. Disclosure controls and
procedures include, without limitation, controls and procedures designed to ensure that such information is accumulated and
communicated to a company’s management, including its principal executive and principal financial officers, as appropriate
to allow timely decisions regarding required disclosure.
 

In designing and evaluating our disclosure controls and procedures, management recognizes that disclosure controls
and procedures, no matter how well conceived and operated, can provide only reasonable, not absolute, assurance that the
objectives of the disclosure controls and procedures are met. Additionally, in designing disclosure controls and procedures,
our management necessarily was required to apply its judgment in evaluating the cost-benefit relationship of possible
disclosure controls and procedures. The design of any system of controls also is based in part upon certain assumptions about
the likelihood of future events, and there can be no assurance that any design will succeed in achieving its stated goals under
all potential future conditions; over time, controls may become inadequate because of changes in conditions, or the degree of
compliance with policies or procedures may deteriorate. Because of the inherent limitations in a control system,
misstatements due to error or fraud may occur and not be detected. 
 

Our management, with the participation of our Chief Executive Officer and our Chief Financial Officer, has
evaluated the effectiveness of our disclosure controls and procedures as of September 30, 2017, the end of the period covered
by this Quarterly Report on Form 10-Q. Based upon such evaluation, our Chief Executive Officer and our Chief Financial
Officer have concluded that our disclosure controls and procedures were effective as of such date at the reasonable assurance
level. 
 

Management’s assessment of disclosure controls and procedures excluded consideration of Confluence’s internal
control over financial reporting, which was acquired during the third quarter of 2017.  This exclusion is consistent with
guidance provided by the staff of the SEC that an assessment of a recently acquired business may be omitted from
management’s report on internal control over financial reporting for up to one year from the date of acquisition, subject to
specified conditions.  Confluence’s total assets were $1.3 million as of September 30, 2017 and Confluence’s total revenues
were $0.7 million during the three months ended September 30, 2017.
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(b) Changes in Internal Controls Over Financial Reporting
 

There have not been any changes in our internal controls over financial reporting during our fiscal quarter ended
September 30, 2017 that materially affected, or are reasonably likely to materially affect, our internal control over financial
reporting.  As a result of our acquisition of Confluence, we are in the process of designing and implementing controls over
intangible assets. 
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PART II. OTHER INFORMATION
 
Item 1. Legal Proceedings
 

From time to time, we may be subject to litigation and claims arising in the ordinary course of business. We are not
currently a party to any material legal proceedings and we are not aware of any pending or threatened legal proceeding
against us that we believe could have a material adverse effect on our business, operating results, cash flows or financial
condition. 
 
 
Item 1A. Risk Factors
 

Our business is subject to risks and events that, if they occur, could adversely affect our financial condition and
results of operations and the trading price of our securities.  Except for the new risk factors set forth immediately below, our
risk factors have not changed materially from those described in “Part I, Item 1A. Risk Factors” of our Annual Report on
Form 10-K for the fiscal year ended December 31, 2016, filed with the SEC on March 15, 2017. 
 
We may not realize the anticipated benefits of our acquisition of Confluence.
 

In August 2017, we acquired Confluence Life Sciences, Inc., or Confluence, including several preclinical drug
candidates and Confluence’s contract research services business. Acquisitions are inherently risky, and we may not realize
the anticipated benefits of the acquisition of Confluence.  Specifically, we are subject to the risks that:
 

· we fail to successfully develop or integrate Confluence’s preclinical drug candidates into our pipeline in order to
achieve our strategic objectives;

· we are unable to adequately integrate or continue operating Confluence’s contract research services business;
· we receive inadequate or unfavorable data from preclinical studies or clinical trials evaluating the acquired

preclinical drug candidates; and
· our due diligence processes in connection with the acquisition fail to identify significant problems, liabilities or

other shortcomings or challenges of Confluence, including problems, liabilities or other shortcomings or challenges
with respect to intellectual property, product quality and safety and other known and unknown liabilities. 

 
If we are unable to successfully integrate Confluence’s business and employees, it could have an adverse effect on our
future results and the market price of our common stock. 
 

The success of our acquisition of Confluence will depend, in large part, on our ability to realize operating synergies
from combining our business with Confluence’s business. To realize these anticipated benefits, we must successfully
integrate Confluence’s business and employees. This integration will be complex and time-consuming. 
 

The failure to successfully integrate and manage the challenges presented by the integration process may result in our
failure to achieve some or all of the anticipated benefits of the merger. Potential difficulties that may be encountered in the
integration process include the following:
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· complexities associated with managing the larger combined company with distant business locations;
· integrating personnel from the two companies;
· current and prospective employees may experience uncertainty regarding their future roles with our company, which

might adversely affect our ability to retain, recruit and motivate key personnel;
· lost sales and customers as a result of customers of Confluence’s contract research services business deciding not to

do business with the combined company;
· potential unknown liabilities and unforeseen expenses associated with the merger; and
· performance shortfalls at one or both of the companies as a result of the diversion of management’s attention caused

by completing the merger and integrating the companies’ operations.
 

If any of these events were to occur, the ability of the combined company to maintain relationships with customers,
suppliers and employees or our ability to achieve the anticipated benefits of the merger could be adversely affected, or could
reduce our future earnings or otherwise adversely affect our business and financial results and, as a result, adversely affect
the market price of our common stock.
 
Charges to earnings resulting from the merger may cause our operating results to suffer. 
 

Under accounting principles, we will allocate the total purchase price of the merger to Confluence’s net tangible assets
and intangible assets based on their fair values as of the date of the merger, and we will record the excess of the purchase
price over those fair values as goodwill. Our management’s estimates of fair value will be based upon assumptions that they
believe to be reasonable but that are inherently uncertain. The following factors, among others, could result in material
charges that would cause our financial results to be negatively impacted:
 

· impairment of goodwill
· charges for the amortization of identifiable intangible assets and for stock-based compensation; and
· accrual of newly identified pre-merger contingent liabilities that are identified subsequent to the finalization of the

purchase price allocation.
 

Additional costs may include costs of employee redeployment, relocation and retention, including salary increases
or bonuses, taxes and termination of contracts that provide redundant or conflicting services. Some of these costs may have to
be accounted for as expenses that would negatively impact our results of operations.  

Our sublease could terminate if the master lease is terminated for any reason, thus terminating our rights to access our
corporate headquarters.
 

We sublease space for our corporate headquarters.  While the term of the sublease extends until October 31, 2023, if
for any reason the master lease is terminated or expires prior to October 31, 2023, our sublease will also automatically
terminate.  In such an event, we would need to obtain a new direct lease with the master landlord or negotiate and enter into a
new lease for office space at a different location, which may harm our business.
 
 
Item 2. Unregistered Sales of Equity Securities and Use of Proceeds
 

None. 
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Item 6. Exhibits
 
   

Exhibit
No.     Document
   

2.1*+^

 

Agreement and Plan of Merger, dated as of August 3, 2017, by and among the Registrant, Aclaris Life
Sciences, Inc., Confluence Life Sciences, Inc. and Fortis Advisors LLC
 

3.1

 

Amended and Restated Certificate of Incorporation of the Registrant (incorporated herein by reference to
Exhibit 3.1 to the Registrant’s Current Report on Form 8-K (File No. 001-37581), filed with the SEC on
October 13, 2015).

   
3.2

 
Amended and Restated Bylaws of the Registrant (incorporated herein by reference to Exhibit 3.2 to the
Registrant’s Current Report on Form 8-K (File No. 001-37581), filed with the SEC on October 13, 2015).

   
10.1*

 

Fifth Amendment to Amended and Restated Sublease, by and between the Registrant and NST Consulting,
LLC, dated as of July 17, 2017. 
 

10.2

 

Aclaris Therapeutics, Inc. Inducement Plan (incorporated herein by reference to Exhibit 10.1 to the
Registrant’s Current Report on Form 8-K (File No. 001-37581), filed with the SEC on August 1, 2017).
 

10.3

 

Form of Stock Option Grant Notice and Stock Option Agreement used in connection with the Aclaris
Therapeutics, Inc. Inducement Plan (incorporated herein by reference to Exhibit 10.2 to the Registrant’s
Current Report on Form 8-K (File No. 001-37581), filed with the SEC on August 1, 2017). 
 

10.4

 

Form of Restricted Stock Unit Grant Notice and Restricted Stock Unit Award Agreement used in connection
with Aclaris Therapeutics, Inc. Inducement Plan (incorporated herein by reference to Exhibit 10.3 to the
Registrant’s Current Report on Form 8-K (File No. 001-37581), filed with the SEC on August 1, 2017).

   
31.1*  Certification of Principal Executive Officer under Section 302 of the Sarbanes-Oxley Act.

   
31.2*  Certification of Principal Financial Officer under Section 302 of the Sarbanes-Oxley Act.

   
32.1**

 
Certifications of Principal Executive Officer and Principal Financial Officer under Section 906 of the
Sarbanes-Oxley Act.

   
101.INS  XBRL Instance Document

   
101.SCH  XBRL Taxonomy Extension Schema Document

   
101.CAL  XBRL Taxonomy Extension Calculation Linkbase Document

   
101.DEF  XBRL Taxonomy Extension Definition Linkbase Document

   
101.LAB  XBRL Taxonomy Extension Label Linkbase Document

   
101.PRE  XBRL Taxonomy Extension Presentation Linkbase Document

 

 
  

* Filed herewith.
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** These certifications are being furnished solely to accompany this quarterly report pursuant to 18 U.S.C. Section 1350, and
are not being filed for purposes of Section 18 of the Exchange Act and are not to be incorporated by reference into any
filing of the registrant, whether made before or after the date hereof, regardless of any general incorporation language in
such filing.
 

+ Confidential treatment has been requested with respect to portions of this exhibit, indicated by asterisks, which has been
filed separately with the SEC.

  
^ Pursuant to Item 601(b)(2) of Regulation S-K promulgated by the SEC, certain exhibits and schedules to this agreement

have been omitted. The Registrant hereby agrees to furnish supplementally to the SEC, upon its request, any or all of such
omitted exhibits or schedules
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SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed
on its behalf by the undersigned thereunto duly authorized. 
 
   

 ACLARIS THERAPEUTICS, INC.
   
Date: November 7, 2017 By: /s/ Neal Walker
  Neal Walker
  President and Chief Executive Officer
  (On behalf of the Registrant)
   
   
Date: November 7, 2017 By: /s/ Frank Ruffo
  Frank Ruffo
  Chief Financial Officer
  (Principal Financial Officer)
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AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER (this “Agreement”) is entered into as of August 3, 2017, by
and among Aclaris Therapeutics, Inc., a Delaware corporation (the “Buyer”), Aclaris Life Sciences, Inc., a Delaware
corporation and a wholly owned subsidiary of the Buyer (“Merger Sub”), Confluence Life Sciences, Inc., a Delaware
corporation (the “Company”), and, solely in such Person’s capacity as the representative of the Company Equityholders,
Fortis Advisors LLC, a Delaware limited liability company (the “Company Equityholder Representative”).

A. The Boards of Directors of the Buyer, Merger Sub and the Company deem it advisable and in the
best interests of each corporation and their respective stockholders that the Buyer acquire the Company through the
merger of Merger Sub with and into the Company in accordance with the terms of this Agreement and the DGCL, as a
result of which the Company shall become a wholly owned direct subsidiary of the Buyer.

B. Promptly following the execution and delivery of this Agreement and on the date hereof, the
Company will deliver to the Buyer the Written Consent in the form attached hereto as Exhibit A.

C. Concurrently with the execution and delivery of this Agreement, the Company is delivering to the
Buyer joinder agreements (the “Joinder Agreements”) and Investor Questionnaires executed by each stockholder set
forth on Schedule A (each, a “Key Stockholder”).

In consideration of the foregoing and the respective representations, warranties, covenants and agreements set
forth below, and for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the Buyer, Merger Sub, the Company and, solely in such Person’s capacity as the Company Equityholder
Representative, the Company Equityholder Representative agree as follows:

ARTICLE I  THE MERGER

1.1.  Effective Time of the Merger.  Subject to the provisions of this Agreement, prior to the Closing, the
Buyer and the Company shall jointly prepare or cause to be prepared the Certificate of Merger, and, immediately
following the Closing, the Surviving Corporation shall cause the Certificate of Merger to be filed with the Secretary of
State of the State of Delaware and shall make all other filings or recordings required under the DGCL in order to give
effect to the Merger.  The Merger shall become effective at the Effective Time.
 

1.2.  Closing.  The Closing shall take place on the Closing Date immediately following the satisfaction or
waiver of the last of the conditions set forth in Article VI to be satisfied or waived (other than those conditions to be
satisfied at the Closing, but subject to the satisfaction or waiver of those conditions) at the offices of Pepper Hamilton
LLP, 125 High Street, 19  Floor, High Street Tower, Boston, Massachusetts 02110-2736, unless another date, place or
time is agreed to in writing by the Buyer and the Company.
 

1.3.  Effects of the Merger.  At the Effective Time (a) the separate existence of Merger Sub shall cease and
Merger Sub shall be merged with and into the Company and the Company shall continue as the Surviving Corporation
and (b) the Company Certificate of Incorporation shall be amended and restated in its entirety to read as set forth on
Exhibit A to the Certificate of Merger.  In addition, subject to Section 5.3(a), the by-laws of the Surviving Corporation,
immediately following the Effective Time, shall be the by-laws of Merger Sub as in effect immediately prior to the
Effective Time, except that all references to the name of Merger Sub therein shall be deemed amended to refer to the
name of the Surviving Corporation.  The Merger shall have the effects set forth in Section 259 of the DGCL.
 

1.4.  Directors and Officers of the Surviving Corporation.
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(a)  The directors of Merger Sub immediately prior to the Effective Time shall be the initial

directors of the Surviving Corporation, each to hold office in accordance with the certificate of incorporation and by-
laws of the Surviving Corporation.

(b)  The officers of Merger Sub immediately prior to the Effective Time shall be the initial
officers of the Surviving Corporation, each to hold office in accordance with the certificate of incorporation and by-laws
of the Surviving Corporation.

ARTICLE II  CONVERSION OF SECURITIES

2.1.  Conversion of Capital Stock.  At the Effective Time, by virtue of the Merger and without any action on
the part of the Buyer, the Company, any holder of Company Stock or any other Person:
 

(a)  Capital Stock of Merger Sub.  Each share of the common stock, $0.001 par value per share,
of Merger Sub that is issued and outstanding as of immediately prior to the Effective Time shall be converted into and
become one (1) fully paid and nonassessable share of common stock, $0.001 par value per share, of the Surviving
Corporation.

(b)  Conversion of Company Stock.

(i)  Each share of Company Series A Prime Preferred Stock that is issued and
outstanding as of immediately prior to the Effective Time (other than Dissenting Shares) shall be converted into the right
of the holder thereof to receive: (1) the Per Share Closing Consideration, plus (2) the applicable Future Contingent
Payment Per Share Amount with respect to each Future Contingent Payment that becomes payable pursuant to the terms
of this Agreement.

(ii)  Each share of Company Series A Preferred Stock that is issued and outstanding as
of immediately prior to the Effective Time (other than Dissenting Shares) shall be converted into the right of the holder
thereof to receive: (1) the Series A Liquidation Preference Amount (for the avoidance of doubt, to be paid in cash and
shares of Buyer Common Stock as provided in Section 2.1(c)(ii)(E) and Section 2.1(c)(ii)(F)), plus, (2) after such time,
if any, as an aggregate amount equal to the Series A Liquidation Preference Amount has been distributed or paid with
respect to the Per Share Closing Consideration and the Future Contingent Payment Per Share Amount in respect of each
share of Company Common Stock and Company Series A Prime Preferred Stock, the applicable Future Contingent
Payment Per Share Amount with respect to each Future Contingent Payment (or portion thereof) that becomes payable
pursuant to the terms of this Agreement.

(iii)  Each share of Company Common Stock that is issued and outstanding as of
immediately prior to the Effective Time (other than Dissenting Shares) shall be converted into the right of the holder
thereof to receive: (1) the Per Share Closing Consideration, plus (2) the applicable Future Contingent Payment Per Share
Amount with respect to each Future Contingent Payment that becomes payable pursuant to the terms of this Agreement.

(c)  Closing Payment Certificate; Closing Date Payments.

(i)  On the date hereof, the Company shall deliver to the Buyer the Closing Payment
Certificate, including the Allocation Schedule attached thereto.

(ii)  On the Closing Date (or later, in the case of clause (D) with respect to payments
made through the Surviving Corporation’s payroll account), the Buyer shall make the following payments and deliveries,
in each case in the respective amounts set forth in the Closing Payment Certificate:
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(A)  to the Escrow Agent, (i) by wire transfer of immediately available funds,

the Cash Escrow Amount to be deposited into the Escrow Account and (ii) that number of whole shares of Buyer
Common Stock determined by dividing (a) the Stock Escrow Amount by (b) the Buyer Stock Price (the “Buyer Stock
Escrow Amount”), in each case to be deposited into the Escrow Account;

(B)  to the Company Equityholder Representative, by wire transfer of
immediately available funds, the Company Equityholder Representative Expense Amount;

(C)  to the Surviving Corporation’s payroll account, by wire transfer of
immediately available funds, the portion of the Closing Cash Consideration payable to the holders of Company Options
pursuant to Section 2.5(a) for payment to such holders of Company Options in accordance with Section 2.5(c);

(D)  to each Person (or to the Surviving Corporation’s payroll account for
distribution to such Person) specified in the Closing Payment Certificate as a recipient of payments in respect of Unpaid
Company Transaction Expenses or Indebtedness, by wire transfer of immediately available funds, the amount payable to
such Person as specified in the Closing Payment Certificate; and

(E)  to the Exchange Agent, by wire transfer of immediately available funds,
the Closing Cash Consideration, less any such amounts payable to holders of Company Options in respect of such
Company Options pursuant to Section 2.5(a).

(F)  Subject to the last paragraph of this Section 2.1(c), at such time as the
Closing Cash Consideration is paid to a Company Stockholder, the Buyer shall instruct its transfer agent to issue to each
Company Equityholder such Company Equityholder’s allocable share of the Buyer Common Stock Consideration (in
electronic form as uncertificated securities) in accordance with the Closing Payment Certificate and the Allocation
Schedule (and the Buyer shall issue such instructions to its transfer agent as provided in this Section 2.1(c)(ii)
(F)).  “Buyer Common Stock Consideration” means that number of whole shares of Buyer Common Stock determined
by dividing (a) the Buyer Common Stock Amount by (b) the Buyer Stock Price.

Notwithstanding anything in this Agreement to the contrary, with respect to any shares of Buyer Common
Stock issuable in connection with the payment of the Buyer Common Stock Consideration, if the Company Equityholder
entitled to receive such shares is not an “accredited investor” for purposes of Regulation D under the Securities Act (as
determined by Buyer in its reasonable discretion after consultation with the Equityholder Representative), the Buyer
may elect to pay in cash the amount of consideration otherwise attributable to such shares (in lieu of issuing such
shares); provided, that any such election shall not result in any increase to the aggregate Closing Cash Consideration and
shall instead result in an increase, on a pro rata basis, in the amount of Buyer Common Stock Consideration issuable to
such Company Equityholders who are determined to be “accredited investors” for purposes of Regulation D under the
Securities Act.  For the avoidance of doubt, holders of Company Options who are not “accredited investors” for
purposes of Regulation D under the Securities Act (as determined by Buyer in its reasonable discretion after consultation
with the Equityholder Representative) shall not receive any portion of the Buyer Common Stock Consideration.

(d)  Escrow.

(i)  At Closing, the Buyer will (in accordance with Section 2.1(c)(ii)(A)) deliver to the
Escrow Agent the Cash Escrow Amount and Buyer Stock Escrow Amount to be held in escrow pursuant to the Escrow
Agreement and to be disbursed in accordance with the terms of this Agreement and the Escrow Agreement.  The Escrow
Amount, together with any interest and earnings thereon, shall be held by the Escrow Agent and released by the Escrow
Agent to the Surviving Corporation, the Exchange Agent or the Buyer, as applicable, in accordance with the terms of the
Escrow Agreement.
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(ii)  Any portion of the Escrow Fund disbursed pursuant to the Escrow Agreement for

the benefit of the Company Equityholders shall be disbursed in accordance with this Section 2.1(d)(ii) and the
Allocation Schedule.  A portion of such disbursed amount equal to the applicable Per Share Escrow Distribution that is
payable in respect of each share of Company Stock converted pursuant to Section 2.1(b) shall be paid by the Escrow
Agent to the Exchange Agent pursuant to the terms of the Escrow Agreement for payment to the holder thereof;
provided, that any Per Share Escrow Distribution to a Company Stockholder in respect of Company Stock by the Escrow
Agent shall be comprised of one-half cash and one-half Buyer Common Stock.  A portion of such disbursed amount
equal to the applicable Per Share Escrow Distribution that is payable in respect of each Company Option shall be paid in
cash by the Escrow Agent to the Buyer or the Surviving Corporation pursuant to the terms of the Escrow Agreement for
payment to the holder thereof through the Buyer’s or the Surviving Corporation’s payroll (which amount shall be paid
by the Buyer or the Surviving Corporation to such holder on the first payroll payment date that is at least five (5)
Business Days after the Buyer’s or the Surviving Corporation’s receipt of such amount and shall be subject to any
applicable withholding as provided in Section 2.12); provided,  however, that any Per Share Escrow Distribution that is
payable in respect of Company Options held by an “accredited investor” for purposes of Regulation D under the
Securities Act (as determined by Buyer in its reasonable discretion after consultation with the Equityholder
Representative) shall be comprised of one-half cash and one-half Buyer Common Stock.  The Buyer shall (in accordance
with the Allocation Schedule) cause (A) the Surviving Corporation to use any funds distributed to the Surviving
Corporation pursuant to this Section 2.1(d)(ii) to make the payments provided for in this Section 2.1(d)(ii), (B) the
Exchange Agent to use any funds distributed to the Exchange Agent pursuant to this Section 2.1(d)(ii) to make the
payments provided for in this Section 2.1(d)(ii), and (C) its transfer agent to issue to each Company Equityholder
entitled to receive shares of Buyer Common Stock in connection with a disbursement hereunder such Company
Equityholder’s allocable share of such Buyer Common Stock (in electronic form as uncertificated securities) in
accordance with the Allocation Schedule, and such funds shall not be used for any other purpose except as provided in
this Agreement.  Notwithstanding anything to the contrary herein, any portion of the Escrow Fund that may become
distributable to Company Equityholders pursuant to this Agreement and the Escrow Agreement shall not be subject to
Section 7.9.

(e)  No Fractional Shares.  Notwithstanding any other provision of this Agreement, no fractional
shares of Buyer Common Stock shall be issued in exchange for any Company Stock or Company Equity Awards, and no
holder of any of the foregoing shall be entitled to receive a fractional share of Buyer Common Stock.  In the event that
any holder of Company Stock or Company Equity Awards would otherwise be entitled to receive a fractional share of
Buyer Common Stock (after aggregating all shares and fractional shares of Buyer Common Stock issuable to such
holder), then such holder shall be paid an amount in Dollars (without interest) determined by multiplying (i) the Buyer
Stock Price by (ii) the fraction of a share of Buyer Common Stock to which such holder would otherwise be entitled, in
which case Buyer shall make available to the Exchange Agent the amount of cash necessary to make such
payments.  The parties acknowledge that payment of cash consideration in lieu of issuing fractional shares of Buyer
Common Stock was not separately bargained for consideration but represents merely a mechanical rounding off for
purposes of simplifying the problems that would otherwise be caused by the issuance of fractional shares of Buyer
Common Stock.

2.2.  Payment Fund.  The procedures for exchanging outstanding shares of Company Stock for the
consideration to be paid to the holders of such Company Stock in connection with the Merger are as follows:
 

(a)  Exchange Agent.  On the Closing Date, the Buyer shall (in accordance with Section 2.1(c)(ii)
(E)) deposit the Payment Fund with the Exchange Agent for payment to the Company Stockholders in accordance with
this Section 2.2, the Allocation Schedule and an Exchange Agent Agreement between the Buyer and the Exchange
Agent.  The Buyer shall cause the Exchange Agent to, pursuant to irrevocable instructions from the Buyer in accordance
with the Exchange Agent Agreement and the Allocation Schedule, deliver the Closing Cash Consideration out of the
Payment Fund.  The Payment Fund shall not be used for any purpose other than as specified in this Section 2.2(a).
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(b)  Exchange Procedures.  Within three (3) Business Days following the Closing Date, the Buyer

or the Exchange Agent shall deliver to each holder of record of a Certificate (i) a Letter of Transmittal, which, among
other things, shall include a general release of claims, a consent to the holdback of the Escrow Amount and the
Company Equityholder Representative Expense Amount and a consent to indemnification obligations of the Company
Stockholders, (ii) a Lock-Up Agreement (if such holder is receiving shares of Buyer Common Stock), and (iii) an
Investor Questionnaire and (iv) instructions for effecting the surrender of such Certificate in exchange for the applicable
Aggregate Consideration that is or may become payable with respect thereto pursuant to the terms of this
Agreement.  Upon surrender of a Certificate for cancellation to the Exchange Agent and delivery of a duly executed
Letter of Transmittal (including the applicable Tax forms required thereby), Lock-Up Agreement (if such holder is
receiving shares of Buyer Common Stock) and Investor Questionnaire, the Buyer shall, or shall cause the Exchange
Agent to, (a) if such items are surrendered or delivered at least three (3) Business Days prior to the Closing Date, pay on
the Closing Date to the holder of such Certificate, or (b) otherwise pay promptly (and in any event within three (3)
Business Days) to the holder of such Certificate in exchange therefor cash in an amount equal to the Aggregate Closing
Consideration payable in respect of the shares of Company Stock represented by such Certificate, as determined in
accordance with Section 2.1 and reflected on the Allocation Schedule.  In the event of a transfer of ownership of
Company Stock which is not registered in the transfer records of the Company, the applicable Aggregate Closing
Consideration may be paid to a Person other than the Person in whose name the Certificate so surrendered is registered,
if such Certificate is presented to the Exchange Agent, accompanied by all documents required to evidence and effect
such transfer and by evidence that any applicable stock transfer Taxes have been paid.  Until surrendered as
contemplated by this Section 2.2(b), each Certificate shall be deemed at all times after the Effective Time to represent
only the right to receive upon such surrender the applicable Aggregate Closing Consideration and the applicable portion
of the Future Contingent Payments that become payable pursuant to this Agreement.

(c)  No Further Ownership Rights in Company Stock.  All consideration paid following the
surrender for exchange of Certificates evidencing shares of Company Stock (including any Future Contingent Payments
payable with respect thereto) in accordance with the terms hereof shall be deemed to have been paid in satisfaction of all
rights pertaining to such shares of Company Stock, and from and after the Effective Time there shall be no further
registration of transfers on the stock transfer books of the Surviving Corporation of the shares of Company Stock which
were outstanding as of immediately prior to the Effective Time.  If, after the Effective Time, Certificates are presented to
the Surviving Corporation or the Exchange Agent for any reason, they shall be cancelled and exchanged as provided in
this Article II.

(d)  Termination of Payment Fund.  Any amount deposited with the Exchange Agent on account
of the Payment Fund that remains undistributed to the holders of Company Stock six (6) months after the later of (i) the
Effective Time or (ii) such time that such amount is so deposited, shall be delivered to the Buyer, upon the Buyer’s
demand, and any holder of Company Stock who is entitled to such amount under this Section 2.2 shall be entitled to
receive such amount from the Buyer.

(e)  No Liability.  To the extent required by applicable Law, none of the Buyer, Merger Sub, the
Company, the Surviving Corporation or the Exchange Agent shall be liable to any Company Equityholder for any
amount delivered to a public official pursuant to any applicable abandoned property, escheat or similar Law more than
two (2) years after the Closing Date.

(f)  Lost Certificates.  If any Certificate shall have been lost, stolen or destroyed, upon the
making of an affidavit of that fact and a customary indemnification of the Company and the Buyer in a form reasonably
satisfactory to the Buyer and the Exchange Agent by the Person claiming such Certificate to be lost, stolen or destroyed,
the Buyer shall cause the Exchange Agent to issue in exchange for such lost, stolen or destroyed Certificate the
Aggregate Consideration deliverable in respect thereof pursuant to this Agreement.  Neither the Buyer nor the Exchange
Agent shall require the posting of any bond in respect of any lost, stolen or destroyed Certificate.

2.3.  Dissenting Shares.
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(a)  Notwithstanding anything to the contrary contained in this Agreement, Dissenting Shares

shall not be converted into or represent the right to receive any portion of the Aggregate Consideration in accordance
with Section 2.1, but shall be entitled only to such rights as are granted by the DGCL to a holder of Dissenting Shares.

(b)  If any Dissenting Shares shall lose their status as such (through failure to perfect or
otherwise), then, as of the later of the Effective Time or the date of loss of such status, such shares shall automatically be
converted into and shall represent only the right to receive any portion of the Aggregate Consideration otherwise payable
in respect thereof pursuant to this Agreement, without interest thereon, upon surrender of the Certificate formerly
representing such shares.

(c)  The Company shall give the Buyer (i) prompt notice of any written demand for appraisal
received by the Company prior to the Effective Time pursuant to the DGCL, any withdrawal of any such demand and
any other demand, notice or instrument delivered to the Company prior to the Effective Time pursuant to the DGCL that
relates to such demand and (ii) the opportunity to participate in all negotiations and proceedings with respect to any such
demand, notice or instrument.  The Company shall not settle or make any payment or settlement offer prior to the
Effective Time with respect to any such demand, notice or instrument unless the Buyer shall have given its written
consent to such settlement, payment or settlement offer.

2.4.  Company Equityholder Representative.

(a)  By their execution of a Letter of Transmittal, approval of the Merger and adoption of this
Agreement and/or their acceptance of any consideration pursuant to this Agreement, and without any further action on
the part of any Company Equityholder or the Company, the Company Equityholders hereby irrevocably (subject only to
Section 2.4(f)) appoint the Company Equityholder Representative as the representative, attorney-in-fact and exclusive
agent of the Company Equityholders in connection with the transactions contemplated by this Agreement, the Exchange
Agent Agreement and the Escrow Agreement and in any litigation or arbitration involving this Agreement, the Exchange
Agent Agreement or the Escrow Agreement.  In connection therewith, the Company Equityholder Representative is
authorized to do or refrain from doing all further acts and things, and to execute all such documents as the Company
Equityholder Representative shall deem necessary or appropriate, and shall have the power and authority to:

(i)  act for some or all of the Company Equityholders with regard to all matters
pertaining to this Agreement, the Exchange Agent Agreement, the Escrow Agreement or the Equityholder
Representative Engagement Agreement;

(ii)  act for the Company Equityholders to transact matters of litigation;

(iii)  execute and deliver all amendments, waivers, ancillary agreements, certificates and
documents that the Company Equityholder Representative deems necessary or appropriate in connection with the
consummation of the transactions contemplated by this Agreement, the Exchange Agent Agreement or the Escrow
Agreement, including delivering any update to or correction, amendment or modification of the Allocation Schedule
permitted by Section 2.7(a);

(iv)  receive funds, make payments of funds, and give receipts for funds;

(v)  do or refrain from doing, on behalf of the Company Equityholders, any further act
or deed that the Company Equityholder Representative deems necessary or appropriate in the Company Equityholder
Representative’s discretion relating to the subject matter of this Agreement, the Exchange Agent Agreement, the Escrow
Agreement or the Equityholder Representative Engagement Agreement, in each case as fully and completely as the
Company Equityholders could do if personally present;
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(vi)  give and receive all notices required to be given or received by the Company

Equityholders under this Agreement, the Exchange Agent Agreement or the Escrow Agreement;

(vii)  give any written direction to the Exchange Agent or the Escrow Agent;

(viii)  agree to, negotiate and/or comply with the determination of the Final Closing Cash
Consideration and the Final Closing Cash Consideration Adjustment pursuant to Section 2.6; and

(ix)  receive service of process in connection with any claims under this Agreement, the
Exchange Agent Agreement and/or the Escrow Agreement.

Notwithstanding the foregoing, the Company Equityholder Representative shall have no obligation to act on
behalf of the Company Equityholders, except as expressly provided herein, in the Exchange Agent Agreement  and in
the Escrow Agreement, and, for the avoidance of doubt, there are no obligations of the Company Equityholder
Representative in any ancillary agreement, schedule, exhibit or the Company Disclosure Schedule.

(b)  All decisions and actions of the Company Equityholder Representative on behalf of the
Company Equityholders shall be deemed to be facts ascertainable outside of the Merger Agreement and shall be binding
upon all Company Equityholders and their successors as if expressly confirmed and ratified in writing, and no Company
Equityholder shall have the right to object, dissent, protest or otherwise contest the same.  All defenses which may be
available to any Company Equityholder to contest, negate or disaffirm the action of the Company Equityholder
Representative taken in good faith under this Agreement, the Exchange Agent Agreement or the Escrow Agreement, or
the Equityholder Representative Engagement Agreement are waived.

(c)  At the Effective Time, the Buyer shall pay the Company Equityholder Representative
Expense Amount to the Company Equityholder Representative as set forth in Section 2.1(c)(ii)(B), which Company
Equityholder Representative Expense Amount shall be maintained by the Company Equityholder Representative in a
segregated account and shall be used for the purposes of paying directly or reimbursing the Company Equityholder
Representative for any Company Equityholder Representative Expenses incurred pursuant to this Agreement, the
Exchange Agent Agreement or the Escrow Agreement.  The Company Equityholder Representative is not providing any
investment supervision, recommendations or advice and shall have no responsibility or liability for any loss of principal
of the Company Equityholder Representative Expense Amount other than as a result of its gross negligence or willful
misconduct.  The Company Equityholder Representative is not acting as a withholding agent or in any similar capacity
in connection with the Company Equityholders and has no Tax reporting or income distribution obligations.  The
Company Equityholders will not receive any interest on the Company Equityholder Representative Expense Amount
and assign to the Company Equityholder Representative any such interest. Subject to Advisory Group approval, the
Company Equityholder Representative may contribute funds to the Company Equityholder Representative Expense
Amount from any consideration otherwise distributable to the Company Equityholders  The Company Equityholder
Representative shall be reimbursed for reasonable out-of-pocket expenses incurred in the performance of the Company
Equityholder Representative’s duties (including the reasonable fees and expenses of counsel) under this Agreement, the
Escrow Agreement and the Exchange Agent Agreement from the Company Equityholder Representative Expense
Amount and, if the remaining Company Equityholder Representative Expense Amount is insufficient to pay such
expenses, from the first proceeds from Future Contingent Payments otherwise available for distribution to the Company
Equityholders.  Upon the determination of the Company Equityholder Representative that retaining any portion of the
Company Equityholder Representative Expense Amount is no longer necessary, the Company Equityholder
Representative shall deliver any then remaining portion of the Company Equityholder Representative Expense Amount
(the “Company Equityholder Representative Account Payment”) to the Exchange Agent, and the Buyer shall instruct the
Exchange Agent  promptly to pay (i) to each Company Stockholder its aggregate Future Contingent Payment Per Share
Amount of the Per Share Expense Fund Distribution and (ii) to the Buyer or the Surviving Corporation for payment to
each Company Optionholder its aggregate Future Contingent Payment Per Share Amount of the Per Share Expense Fund
Distribution (which amount shall be paid by the Buyer or
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the Surviving Corporation to such holder on the first payroll payment date that is at least five (5) Business Days after the
Buyer’s or the Surviving Corporation’s receipt of such amount, and shall be subject to any applicable withholding as
provided in Section 2.12).  The Company Equityholder Representative shall hold, invest, reinvest and disburse the
Company Equityholder Representative Expense Amount in trust for all of the Company Equityholders, and the
Company Equityholder Representative Expense Amount shall not be used for any other purpose and shall not be
available to the Buyer to satisfy any claims hereunder.  The Company Equityholder Representative Expense Amount
shall be treated as having been received and voluntarily set aside by the Company Equityholders at the time of Closing
(and, for the avoidance of doubt, Tax withholding with respect to such deemed receipt by any Company Equityholder
shall be satisfied from such Company Equityholder’s respective share of the Aggregate Closing Consideration and shall
not reduce the Company Equityholder Representative Expense Amount).  Notwithstanding anything to the contrary
herein, any portion of the Company Equityholder Representative Account Payment that may become distributable to the
Company Equityholders pursuant to this Agreement shall not be subject to Section 7.9.

(d)  The Company Equityholder Representative shall act for the Company Equityholders on all of
the matters set forth in this Agreement, the Exchange Agent Agreement and the Escrow Agreement in the manner the
Company Equityholder Representative believes to be in the best interest of the Company Equityholders.  The Company
Equityholder Representative shall be entitled to: (i) rely upon the Allocation Schedule, (ii) rely upon any signature
believed by it to be genuine, and (iii) reasonably assume that a signatory has proper authorization to sign on behalf of the
applicable Company Equityholder or other party.  The Company Equityholder Representative is authorized to act on
behalf of the Company Equityholders notwithstanding any dispute or disagreement among the Company
Equityholders.  In taking any action as Company Equityholder Representative, the Company Equityholder
Representative may rely conclusively, without any further inquiry or investigation, upon any certification or
confirmation, oral or written, given by any Person whom the Company Equityholder Representative reasonably believes
to be authorized thereunto.  The Company Equityholder Representative may, in all questions arising hereunder, rely on
the advice of counsel, and the Company Equityholder Representative shall not be liable to any of the parties hereto or to
any Company Equityholder for anything done, omitted or suffered in good faith by the Company Equityholder
Representative based on such advice.  The Company Equityholder Representative undertakes to perform such duties and
only such duties as are specifically set forth in this Agreement and no implied covenants or obligations shall be read into
this Agreement against the Company Equityholder Representative.  Certain Equityholders have entered into an
engagement agreement (the “Equityholder Representative Engagement Agreement”) with the Equityholder
Representative to provide direction to the Equityholder Representative in connection with its services under this
Agreement, the Escrow Agreement, the Exchange Agent Agreement and the Equityholder Representative Engagement
Agreement (such Equityholders, including their individual representatives, collectively hereinafter referred to as the
“Advisory Group”).  Neither the Company Equityholder Representative nor its members, managers, directors, officers,
contractors, agents and employees, nor any member of the Advisory Group (collectively, the “Equityholder
Representative Group”), shall have any liability to any of the parties hereto, any Buyer Indemnified Party or the
Company Equityholders for any act done or omitted hereunder as Company Equityholder Representative or pursuant to
the Equityholder Representative Engagement Agreement while acting in good faith.  The Equityholder Representative
Group shall be indemnified, defended and held harmless by the Company Equityholders, on a several and not joint basis,
from and against any loss, liability, claims, damages, fees, costs, judgments, fines or amounts paid in settlement or
expense (including reasonable fees, disbursements and costs of counsel and other skilled professionals and in connection
with seeking recovery from insurers) (collectively, the “Company Equityholder Representative Expenses”) incurred in
good faith on the part of the Company Equityholder Representative or such other Person and arising out of or in
connection with the acceptance or administration of the Company Equityholder Representative’s or such other Person’s
duties hereunder, under the Escrow Agreement, under the Exchange Agent Agreement or pursuant to the Equityholder
Representative Engagement Agreement; provided, that, notwithstanding anything in this Agreement to the contrary, in
no event shall any Company Equityholder be liable to the Equityholder Representative Group for any amounts in excess
of the sum of the (x) Closing Cash Consideration plus (y) the cash portion of any Development Payment, Milestone
Payment, Royalty Payment or Transfer Payment actually received by such Company Equityholder, less (z) any amounts
used by such Equityholder to satisfy claims for indemnification pursuant to Article VII).  Any such claim for
indemnification shall be satisfied
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first from any then available portion of the remaining Company Equityholder Representative Expense Amount and, if
such amount is insufficient to satisfy any such loss, liability or expense, from the first proceeds from the cash portion of
the Future Contingent Payments otherwise available for distribution to the Company Equityholders or by a claim against
the Company Equityholders (with each Company Equityholder liable for such Company Equityholder’s Pro Rata Share
of the claimed amount).  The Company Equityholders acknowledge that the Company Equityholder Representative shall
not be required to expend or risk its own funds or otherwise incur any financial liability in the exercise or performance
of any of its powers, rights, duties or privileges or pursuant to this Agreement, the Exchange Agent Agreement, the
Escrow Agreement or the transactions contemplated hereby.  Furthermore, the Company Equityholder Representative
shall not be required to take any action unless the Company Equityholder Representative has been provided with funds,
security or indemnities which, in its determination, are sufficient to protect the Company Equityholder Representative
against the costs, expenses and liabilities which may be incurred by the Company Equityholder Representative in
performing such actions.

(e)  In the event the Company Equityholder Representative resigns or becomes unable to perform
the Company Equityholder Representative’s responsibilities hereunder or resigns or is removed from such position, the
Advisory Group (acting by a written instrument signed by a majority of the members of the Advisory Group) shall select
another representative to fill the vacancy of the Company Equityholder Representative, and such substituted
representative shall be deemed to be the Company Equityholder Representative for all purposes of this Agreement.  The
Company Equityholder Representative may be removed only upon delivery of written notice to the Buyer signed by a
majority of the members of the Advisory Group.  If for any reason there is no Company Equityholder Representative at
any time, all references herein to the Company Equityholder Representative shall be deemed to refer to the Advisory
Group.  The immunities and rights to indemnification of the Company Equityholder Representative shall survive the
resignation or removal of the Company Equityholder Representative and the Closing and/or any termination of this
Agreement, the Exchange Agent Agreement and the Escrow Agreement.

(f)  For all purposes of this Agreement:

(i)  the Buyer shall be entitled to rely conclusively on the instructions and decisions of
the Company Equityholder Representative as to the settlement of any disputes or claims under this Agreement, or any
other actions required or permitted to be taken by the Company Equityholder Representative hereunder, and no party
hereunder or any Company Equityholder shall have any cause of action against the Buyer for any action taken by the
Buyer, the Surviving Corporation or any of their Affiliates in reliance upon the instructions or decisions of the Company
Equityholder Representative;

(ii)  the provisions of this Section 2.4, including the powers, immunities and rights to
indemnification granted to the Equityholder Representative Group hereunder, are independent and severable, are
irrevocable (subject only to Section 2.4(f)) and coupled with an interest and shall be enforceable notwithstanding any
rights or remedies that any Company Equityholder may have in connection with the transactions contemplated by this
Agreement; and

(iii)  the provisions of this Section 2.4, including the powers, immunities and rights to
indemnification granted to the Equityholder Representative Group hereunder, shall survive the death, incompetence,
bankruptcy or liquidation of any Company Equityholder or any delivery of an assignment of any Company
Equityholder’s interest in the Escrow Fund and all actions of the Company Equityholder Representative taken hereunder
or under the Exchange Agent Agreement, under the Escrow Agreement or under the Equityholder Representative
Engagement Agreement be binding upon the executors, heirs, legal representatives, personal representatives, successor
trustees and successors of each Company Equityholder as if expressly confirmed and ratified in writing by such
Company Equityholder, and any references in this Agreement to a Company Equityholder shall mean and include the
successors to the rights of each applicable Company Equityholder hereunder, whether pursuant to testamentary
disposition, the Laws of descent and distribution or otherwise.
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2.5.  Treatment of Company Equity Awards.

(a)  No Company Option will be continued, assumed or substituted for by the Buyer or the
Company as part of the Merger.  As of immediately prior to the Effective Time, each Company Option that is then
outstanding (whether such Company Option is vested or unvested, but not to the extent it has theretofore been exercised)
shall vest in full and be converted, in settlement and cancellation thereof, into the right to receive the Per Option
Consideration with respect to each share of Company Common Stock underlying such Company Option, subject to the
conditions set forth in Section 2.5(c).

(b)  No Company Restricted Stock Award will be continued, assumed or substituted for by the
Buyer or the Company as part of the Merger.  As of immediately prior to the Effective Time, each Company Restricted
Stock Award that is unvested in whole or in part shall vest in full (and all shares of Company Common Stock previously
issued in connection with such Company Restricted Stock Award shall be converted pursuant to Section 2.1(b), subject
to the conditions set forth in Section 2.5(c).

(c)  Subject to the Buyer’s receipt from a holder of Company Options of a duly executed Option
Cancellation Acknowledgment and, to the extent such holder is an accredited investor for purposes of Regulation D
under the Securities Act, a completed Investor Questionnaire and executed Lock-Up Agreement, in each case, within
sixty (60) days following the Closing, the Buyer shall, or shall cause the Surviving Corporation to pay, as promptly as
practicable through its payroll (and in any event no later than the next payroll date of the Buyer or the Surviving
Corporation that occurs at least five (5) Business Days following the later of (x) the Closing Date or (y) the date upon
which the Buyer receives from the applicable holder of Company Options the documentation described above) to each
holder of Company Options, with respect to each share of Company Common Stock underlying such Company Option,
the Per Option Closing Consideration, subject to any applicable withholding as provided in Section 2.12, in accordance
with the Allocation Schedule.  The Buyer shall pay, or shall cause the Surviving Corporation to pay, through its payroll
(no later than five (5) Business Days after the Closing with respect to holders of Company Options who have delivered
the documentation described above by the Closing Date or, otherwise (but subject to delivery of such documentation by
the applicable holder), no later than the next payroll date of the Buyer or the Surviving Corporation that occurs
following the payment of a Future Contingent Payment to the Company Stockholders), to each holder of Company
Options, with respect to each share of Company Common Stock underlying such Company Option, the cash portion of
the applicable Future Contingent Payment Per Share Amount, subject to any applicable withholding as provided in
Section 2.12, in accordance with the Allocation Schedule. As and to the extent that the payments in respect of Company
Options contemplated by this Section 2.5(c) are payable in whole or in part in Buyer Common Stock, Buyer shall cause
its transfer agent to issue such shares of Buyer Common Stock (in electronic form as uncertificated securities) to the
eligible holders of Company Options in accordance with the Allocation Schedule, subject, to the extent such holder is an
“accredited investor” for purposes of Regulation D under the Securities Act, to the Buyer’s receipt of a completed
Investor Questionnaire and executed Lock-Up Agreement.

(d)  The Company shall, prior to the Effective Time, take or cause to be taken all actions
necessary to cause the termination of the Company Stock Plan without further obligation or liability to Buyer or its
Affiliates.

(e)  All Company Options outstanding immediately prior to the Effective Time that were held by
individuals who do not deliver an Option Cancellation Acknowledgment to Buyer within sixty (60) days following the
Closing shall thereafter be cancelled without payment or any consideration.  On or prior to the seventy-fifth (75th) day
following the Closing, Buyer shall, (i) pay or cause the Exchange Agent to pay, to the Company Stockholders, and (ii)
deposit with the Surviving Corporation, for distribution to the holders of Company Options, each such Company
Equityholder’s aggregate Future Contingent Payment Per Share Amount of the Option Consideration Forfeiture
Amount.
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2.6.  Closing Cash Consideration Adjustment.  The Estimated Closing Cash Consideration and the Final

Closing Cash Consideration Adjustment shall be determined as set forth below in this Section 2.6:
 

(a)  Estimated Closing Cash Consideration.  On the Closing Date, the Company shall deliver to
the Buyer a statement setting forth the Company’s estimate of the amount of Closing Cash Consideration, including
estimates of the Closing Cash, the Closing Net Working Capital, the Unpaid Company Transaction Expenses and the
Closing Indebtedness (such amount, the “Estimated Closing Cash Consideration” and such statement, the “Estimated
Closing Cash Consideration Statement”).  The Estimated Closing Cash Consideration Statement and each component
thereof shall be prepared and calculated in accordance with GAAP (applied on a basis consistent with the preparation of
the Company Financial Statements) and in a manner consistent with the methodology and format set forth in the
illustrative example of the Estimated Closing Cash Consideration Statement attached hereto as Exhibit C-1 (the
“Illustrative Closing Cash Consideration Statement”).  Buyer’s agreement to consummate the Closing shall not
constitute Buyer’s agreement with the contents of the Estimated Closing Cash Consideration Statement.

(b)  Post-Closing Adjustment.

(i)  Before 5:00 p.m., Eastern Time, on the seventy-fifth (75 ) calendar day after the
Effective Time, the Buyer shall prepare and deliver to the Company Equityholder Representative a statement setting
forth the Buyer’s calculation of the Closing Cash Consideration, including each component thereof (such amount, the
“Preliminary Closing Cash Consideration” and such statement, the “Preliminary Closing Cash Consideration
Statement”) in a manner consistent with the methodology and format set forth in the Illustrative Closing Cash
Consideration Statement.  If the Buyer does not deliver the Preliminary Closing Cash Consideration Statement to the
Company Equityholder Representative by 5:00 p.m., Eastern time, on the seventy-fifth (75 ) calendar day after the
Effective Time, then the Estimated Closing Cash Consideration shall be deemed for all purposes of this Agreement to be
the “Final Closing Cash Consideration,” the Estimated Closing Cash Consideration Statement shall be deemed for all
purposes of this Agreement to be the “Final Closing Cash Consideration Statement” and each shall be final and binding
on all parties to this Agreement and on all Company Equityholders.

(ii)  If the Company Equityholder Representative agrees in writing to Buyer’s
calculation of the Closing Cash Consideration, as proposed in Buyer’s Preliminary Closing Cash Consideration
Statement, then such Preliminary Closing Cash Consideration shall be deemed for all purposes of this Agreement to be
the “Final Closing Cash Consideration,” such Preliminary Closing Cash Consideration Statement shall be deemed for all
purposes of this Agreement to be the “Final Closing Cash Consideration Statement” and each shall be final and binding
on all parties to this Agreement and on all Company Equityholders.

(iii)  If the Company Equityholder Representative disputes the Preliminary Closing Cash
Consideration as shown on Buyer’s Preliminary Closing Cash Consideration Statement, then the Company Equityholder
Representative shall deliver to the Buyer within thirty (30) calendar days after receipt of the Preliminary Closing Cash
Consideration Statement a statement setting forth the Company Equityholder Representative’s calculation of the Closing
Cash Consideration, including each component thereof (an “Objection Statement”).  The Buyer and the Company
Equityholder Representative shall seek in good faith to resolve such differences regarding the determination of the
Closing Cash Consideration for a period of fifteen (15) calendar days after the Buyer’s receipt of the Objection
Statement from the Company Equityholder Representative.

(A)  If the Buyer and the Company Equityholder Representative reach a final
resolution on the Closing Cash Consideration within fifteen (15) calendar days after the Buyer’s receipt of the Objection
Statement given by the Company Equityholder Representative (or within any additional period as mutually agreed to
between the Buyer and the Company Equityholder Representative), then the Closing Cash Consideration agreed upon by
the Buyer and the Company Equityholder Representative shall be deemed for all purposes of this Agreement to be the
“Final Closing Cash Consideration,” the corresponding statement calculating such Closing Cash
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Consideration shall be deemed for all purposes of this Agreement to be the “Final Closing Cash Consideration
Statement” and each shall be final and binding on all parties to this Agreement and on all Company Equityholders.

(B)  If the Buyer and the Company Equityholder Representative do not reach a
final resolution on the Closing Cash Consideration within fifteen (15) calendar days after the Buyer’s receipt of the
Objection Statement (or within any additional period as mutually agreed to between the Buyer and the Company
Equityholder Representative), then the Buyer and the Company Equityholder Representative shall be entitled to engage
Grant Thornton LLP (the “Neutral Accountant”) to determine, in the manner provided below, the Closing Cash
Consideration, pursuant to an engagement agreement executed by the Company Equityholder Representative, the Buyer
and the Neutral Accountant.  The Company Equityholder Representative and the Buyer shall each be entitled to make a
presentation to the Neutral Accountant, pursuant to procedures to be agreed to in good faith among the Company
Equityholder Representative, the Buyer and the Neutral Accountant (or, if they cannot agree on such procedures,
pursuant to procedures determined by the Neutral Accountant), regarding each of their respective calculations of the
Closing Cash Consideration; and the Company Equityholder Representative and the Buyer shall instruct the Neutral
Accountant to resolve such differences and determine the Closing Cash Consideration within twenty (20) Business Days
after the completion of such presentations to the Neutral Accountant.  Absent fraud or manifest error, or contravention
with clause (C) below, the Neutral Accountant’s determination of the Closing Cash Consideration hereunder shall for all
purposes of this Agreement be deemed to be the “Final Closing Cash Consideration,” the statement setting forth the
Neutral Accountant’s calculation thereof shall for all purposes of this Agreement be deemed to be the “Final Closing
Cash Consideration Statement” and each shall be final and binding on all parties to this Agreement and on all Company
Equityholders.

(C)  The Neutral Accountant shall not be authorized or permitted to: (1)
determine any questions or matters whatsoever under or in connection with this Agreement except for the resolution of
differences between the Company Equityholder Representative and the Buyer regarding the determination of the Closing
Cash Consideration in accordance with this Section 2.6; (2) resolve any such differences by making an adjustment to the
Closing Cash Consideration or any component thereof that is outside of the range defined by amounts as finally
proposed by the Buyer in the Preliminary Closing Cash Consideration or the Company Equityholder Representative in
the Objection Statement; or (3) apply any accounting principles, policies, methods, treatments or procedures other than
those that are in accordance with GAAP (applied on a basis consistent with the preparation of the Company Financial
Statements) and consistent with the methodology and format set forth in the Illustrative Closing Cash Consideration
Statement.  In determining the Closing Cash Consideration hereunder, the Neutral Accountant shall act as an expert and
not as arbitrator.

(D)  The fees and expenses of the Neutral Accountant will be paid by the
Company Equityholders (out of the Escrow Fund), on the one hand, and by the Buyer, on the other hand, in proportion
to the variation between their respective positions and the determination of the Neutral Accountant.

(iv)  The “Final Closing Cash Consideration Adjustment” shall be equal to (A) the Final
Closing Cash Consideration (as set forth on the Final Closing Cash Consideration Statement), as finally determined
pursuant to this Section 2.6,  minus (B) the Estimated Closing Cash Consideration.  For the avoidance of doubt, the Final
Closing Cash Consideration Adjustment may be a positive or negative number.  If the Final Closing Cash Consideration
Adjustment, as finally determined in accordance with Section 2.6(b), is less than zero (0), then the Buyer shall, within
five (5) Business Days after the final determination of the Final Closing Cash Consideration Adjustment, be entitled to
receive payment of the Final Closing Cash Consideration Adjustment from any then available Escrow Fund pursuant to
Section 2.1(d)(i);  provided, that if the Final Closing Cash Consideration Adjustment is less than zero (0) by [***] or
more, then the Buyer may elect to set off against any payment of any Development Payment, Milestone Payment,
Royalty Payment or Transfer Payment that may become payable, all or any portion of the Final Closing Cash
Consideration Adjustment. If the Final Closing Cash Consideration Adjustment, as finally determined in accordance
with Section 2.6(b), is greater than zero (0), then Buyer shall, within five (5) Business Days after the final determination
of the Final Closing Cash Consideration Adjustment, (A) pay or cause the
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Exchange Agent to pay, to the Company Stockholders, an amount in cash equal to such Company Stockholders’
aggregate Future Contingent Payment Per Share Amount of the Final Closing Cash Consideration Adjustment, and (B)
deposit with the Surviving Corporation, for distribution to the holders of Company Options no later than the next payroll
date of the Buyer or the Surviving Corporation that occurs after the payment of the Final Closing Cash Consideration
Adjustment to the Company Stockholders, an amount in cash equal to such holders’ aggregate Future Contingent
Payment Per Share Amount of the Final Closing Cash Consideration Adjustment.  Notwithstanding anything to the
contrary herein, payment of the Final Closing Cash Consideration Adjustment shall not be subject to Section 7.9.

(v)  The Buyer shall provide or cause to be provided to the Company Equityholder
Representative and its attorneys, accountants and other agents reasonable access (including electronic access, to the
extent available), during normal business hours, to the applicable books, records, properties and personnel of the Buyer,
the Company and the Surviving Corporation for purposes of (A) evaluating the information in the Preliminary Closing
Cash Consideration and the Closing Cash Consideration and (B) preparing any Objection Statement.

(vi)  The parties agree that, except for the rights of the Buyer Indemnified Parties under
Section 7.1(c), the procedures set forth in this Section 2.6 shall be the sole and exclusive method for resolving any
disputes with respect to the determination of the Final Closing Cash Consideration; provided that this provision shall not
prohibit the Buyer or the Company Equityholder Representative from instituting litigation to enforce the ruling of the
Neutral Accountant.

2.7.  Allocation Schedule; Payments of Future Contingent Payments.

(a)  On the Closing Date, the Company shall deliver to the Buyer and the Exchange Agent the
Allocation Schedule (attached as an exhibit to the Closing Payment Certificate).

(b)  Buyer shall, or shall cause the Exchange Agent to make all payments constituting the Closing
Cash Consideration to the applicable Company Stockholders in accordance with the Allocation Schedule, and the Buyer
or the Surviving Corporation shall pay the portion of the Closing Cash Consideration payable in respect of Company
Options pursuant to Section 2.5(a) to the holders thereof in accordance with the Allocation Schedule (subject to any
applicable withholding as provided in Section 2.12).

(c)  The portion of each Future Contingent Payment payable in cash and in respect of Company
Stock shall be paid by the Buyer or the Surviving Corporation to the Exchange Agent for the benefit of the holders
thereof, and the portion of each Future Contingent Payment payable in respect of Company Options shall be paid
(subject to any applicable withholding as provided in Section 2.12) by the Buyer or the Surviving Corporation to the
holders thereof, in each case in accordance with the Allocation Schedule within the time periods set forth herein for such
payments.  To the extent that any portion of a Future Contingent Payment owed to eligible Company Equityholders is to
be paid in shares of Buyer Common Stock as set forth in this Agreement, Buyer shall instruct its transfer agent to issue
to each such Company Equityholder (in electronic form as uncertificated securities) such Company Equityholder’s
allocable share of such portion of the Future Contingent Payment to be paid in shares of Buyer Common Stock as set
forth in this Agreement.

(d)  The parties hereto understand and agree that the Company Equityholders have no rights as a
security holder of the Surviving Corporation or the Buyer as a result of their right to receive the Future Contingent
Payments.  For the avoidance of doubt, more than one (1) Future Contingent Payment may become payable as provided
herein.

2.8.  Development Payment; Milestone Payments.
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(a)  Development Payment.    Subject to Section 10.4, upon (i) [***] and (ii) [***] ((i) and (ii)

collectively, the “Development Milestone”), Buyer shall pay the Company Equityholders an amount equal to [***],
which amount shall be composed of (1) [***] in cash and (2) that number of whole shares of Buyer Common Stock
determined by dividing $2,500,000 by the Buyer Stock Price (the “Development Payment”).    

(b)  Milestone Payments.  Subject to Section 10.4, Buyer shall pay to the Company
Equityholders, in accordance with this Section 2.8(b), the following payments, in cash (each, a “Milestone Payment”)
upon achievement of the following milestones (each a “Milestone”):

(i)  An amount equal to [***] upon first NDA approval for a Subject Product;

(ii)  An amount equal to [***] upon NDA approval for a second Subject Product;

(iii)  An amount equal to [***] upon Annual Net Sales for an individual Subject Product
equal to or greater than [***];

(iv)  An amount equal to [***] upon Annual Net Sales for an individual Subject Product
equal to or greater than [***]; and

(v)  An amount equal to [***] upon Annual Net Sales for an individual Subject Product
equal to or greater than [***].

No Milestone Payment shall be payable more than once with respect to a single Subject Product; the
aggregate amount of Milestone Payments payable by Buyer with respect to a single Subject Product hereunder shall not
exceed [***]; and the aggregate amount of Milestone Payments payable by Buyer for all Subject Products hereunder
shall not exceed [***].  If the Milestone referenced in Section 2.8(b)(iv) is achieved with respect to an individual Subject
Product, prior to the Milestone in Section 2.8(b)(iii) having been achieved and paid in full with respect to such Subject
Product under this Section 2.8(b), then the unpaid Milestone Payment for the Milestone in Section 2.8(b)(iii) shall be
due at the same time as the Milestone Payment for the Milestone in Section 2.8(b)(iv).  If the Milestone referenced in
Section 2.8(b)(v) is achieved with respect to an individual Subject Product, prior to the Milestone(s) in Section 2.8(b)
(iii) and/or Section 2.8(b)(iv) having been achieved and paid in full with respect to such Subject Product under this
Section 2.8(b), then the unpaid Milestone Payment(s) for the Milestones in Section 2.8(b)(iii) and/or Section 2.8(b)(iv)
shall be due at the same time as the Milestone Payment for the Milestone in Section 2.8(b)(v).  

(c)  Payment Procedures. 

(i)  Any Company Equityholder that is unable to deliver an accredited investor
certificate with its Letter of Transmittal certifying such Company Equityholder’s status as an “accredited investor” for
purposes of Regulation D under the Securities Act may receive, at Buyer’s election (in Buyer’s reasonable discretion
after consultation with the Equityholder Representative), its portion of the Development Payment otherwise payable
hereunder in shares of Buyer Common Stock in cash (in lieu of issuing such shares); provided, that any such election
shall not result in any increase in the aggregate cash amount payable by Buyer with respect to the Development Payment
and shall instead result in an increase, on a pro rata basis, in the amount of Buyer Common Stock Consideration issuable
to such Company Equityholders who are determined to be “accredited investors” for purposes of Regulation D under the
Securities Act.

(ii)  The Regulatory Milestone Payments and the Commercial Milestone Payments shall
be payable [***].
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(iii)  In the event that the Development Payment or a Milestone Payment is due, then

Buyer shall (x) in the case of cash consideration, within thirty (30) calendar days of such Development or Milestone
Payment becoming due, pay in cash (A) through its payroll system to the applicable Company Equityholders in respect
of their Company Options the applicable Future Contingent Payment Per Share Amount attributable to such
Development Payment or Milestone Payment, and (B) to the Exchange Agent (for further distribution to the Company
Stockholders) the Future Contingent Payment Per Share Amount attributable to such Development Payment; and/or (y)
in the case of shares of Buyer Common Stock, within ten (10) Business Days, following the Development Payment
becoming due, deliver or cause to be delivered to Buyer’s transfer agent such number of shares of Buyer Common Stock
(which shall be in non-certificated book-entry form) sufficient to be issued to the Company Stockholders for the Future
Contingent Payment Per Share Amount in respect of the Development Payment.  Each such payment shall be made in
accordance with the Allocation Schedule.  Notwithstanding anything to the contrary herein, in no event will Buyer be
required to issue shares of Buyer Common Stock as payment for the Development Payment if such issuance would
require approval of Buyer’s stockholders under applicable listing requirements; provided, that if Buyer does not issue
shares as payment for the Development Payment, Buyer shall instead make such payment in cash.  Notwithstanding
anything to the contrary herein, payment of the Development Payment and any Milestone Payment shall be subject to
Section 7.9.

(d)  Diligence.  Following the Closing, and except as otherwise expressly contemplated by this
Agreement, the Buyer shall use Commercially Reasonable Efforts to (i) conduct the business of the Surviving
Corporation in the ordinary course during the Patent Application Filing Period consistent with the Company’s past
practices; (ii) file patent applications in the United States, European Union, Japan and under the Patent Cooperation
Treaty, as applicable, as promptly as practicable on any inventions made by Key Personnel during the Patent Application
Filing Period; (iii) agree to a development plan for [***] and (iv) cause the Milestones and the Development Payment to
occur. Notwithstanding anything in this Section 2.8(d) to the contrary, in no event shall clause (i) of the foregoing
sentence be construed to prohibit Buyer from effectuating the compensation and benefits arrangements contemplated by
Section 5.5 and taking such other actions as are consistent with the Offer Letters contemplated to be delivered in
connection with the Merger to effectuate the integration of the Surviving Corporation as a subsidiary of Buyer.    

(e)  Records and Audits.

(i)  Progress Reports.  Until [***], the Buyer shall provide the Company Equityholder
Representative, within [***] following the end of each fiscal year, with a report summarizing in reasonable detail all
material developments and circumstances relating to the achievement of the Development Milestone and the Regulatory
Milestones.

(ii)  Meetings.  Following receipt by the Company Equityholder Representative of each
such report, (i) the Company Equityholder Representative may request a meeting with a senior representative of the
Buyer designated by Buyer (and reasonably acceptable to the Company Equityholder Representative) having knowledge
thereof (the “Buyer Representative”) and (ii) the Buyer Representative shall use diligent efforts to respond in reasonable
detail, during such meeting, telephone conference or video conference if practicable (or, if not then practicable, as soon
as practicable thereafter), to the Company Equityholder Representative’s reasonable inquiries.  If the Company
Equityholder Representative so requests a meeting, the Company Equityholder Representative and the Buyer
Representative shall promptly, and in any event not later than [***] following such request, meet in person or by
telephone conference or video conference as mutually agreed by the applicable parties.  Nothing in this Section 2.8(e)(ii)
shall require the Buyer Representative to provide more information than the Buyer otherwise is explicitly required to
provide pursuant to this Section 2.8(e)(ii).
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2.9.  Royalty Payments.    

(a)  Royalty Rates; Royalty Payments.  Subject to Section 10.4 and the adjustments set forth in
this Section 2.9, the Company Equityholders shall be entitled, on a Subject Product-by-Subject Product and country-by-
country and Calendar Year-by-Calendar Year basis, to (i) [***] of Annual Net Sales of each Subject Product during the
applicable Royalty Term for such Subject Product in such country, to the extent Annual Net Sales from such Subject
Product do not exceed [***] during such Calendar Year, (ii) [***] of Annual Net Sales of each Subject Product during
the applicable Royalty Term for such Subject Product in such country, to the extent Annual Net Sales from such Subject
Product exceed [***] during such Calendar Year, and in which event such [***] Royalty Rate shall apply only to
incremental sales in excess of [***] and (iii) solely with respect to a [***], [***] of Annual Net Sales of each [***]
during the applicable Royalty Term for such [***] in such country, to the extent Annual Net Sales from such [***]
exceed [***], and in which event such [***] Royalty Rate shall apply only to incremental sales in excess of [***]
(collectively, the “Royalty Payments” and each percentage of Annual Net Sales referred to in clauses (i) – (iii), a
“Royalty Rate”).

(b)  Adjustments to Royalty Rates.    

(i)  If there is no Valid Patent Claim covering a Subject Product in a country, then the
applicable Royalty Rate shall be reduced by [***] for such Subject Product in such country.

(ii)  If there is a Generic Product of a Subject Product sold in a country, then the
applicable Royalty Rate shall be reduced by [***] for such Subject Product in such country.

(iii)  Solely with respect to an [***] and solely to the extent Annual Net Sales from such
[***] exceed [***], in the event that Buyer obtains a license or other right to Third Party Intellectual Property for the
development and commercialization of such [***], the [***] Royalty Rate payable with respect to the sale of such [***]
in such [***] period shall be reduced by [***] of all payments (including royalties and any payments for obtaining such
right or license) actually paid by Buyer to such Third Party during such [***] period, expressed as a percentage of
Annual Net Sales; provided, that in no event shall such [***] Royalty Rate owed by Buyer hereunder for such [***]
period be reduced to less than [***] pursuant to this Section 2.9(b)(iii).

(iv)  In no event shall the adjustments in this Section 2.9(b) result in the applicable
Royalty Rate with respect to a Subject Product in a particular country being reduced by more than [***] of the
applicable Royalty Rate for such Subject Product in such country.

(c)  Annual Net Sales Reporting.  During the applicable Royalty Term and until all Commercial
Milestone Payments have been made, the Buyer shall provide the Company Equityholder Representative, within [***]
following the end of each calendar quarter, with a report setting forth, on an aggregate basis, gross amounts invoiced on
sales of the Subject Products, all deductions subtracted therefrom in calculating Annual Net Sales in respect of such
calendar quarter (on a deduction category-by-deduction category basis) and the ratable Annual Net Sales for such
calendar quarter.

(d)  Records and Audits.

(i)  Maintaining Records.  During the applicable Royalty Term and until all Commercial
Milestone Payments have been made, the Buyer agrees to keep, full, clear and accurate records for a minimum period of
[***] after the relevant Annual Net Sales occur, setting forth the sales of the Subject Products in sufficient detail to
enable Annual Net Sales to be determined.

(ii)  Meetings.  Following receipt by the Company Equityholder Representative of each
such report, (i) the Company Equityholder Representative may request a meeting with a Buyer Representative 
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designated by Buyer (and reasonably acceptable to the Company Equityholder Representative) and (ii) the Buyer
Representative shall use diligent efforts to respond in reasonable detail, during such meeting, telephone conference or
video conference if practicable (or, if not then practicable, as soon as practicable thereafter), to the Company
Equityholder Representative’s reasonable inquiries.  If the Company Equityholder Representative so requests a meeting,
the Company Equityholder Representative and the Buyer Representative shall promptly, and in any event not later than
[***] following such request, meet in person or by telephone conference or video conference as mutually agreed by the
applicable parties.  Nothing in this Section 2.9(d)(ii) shall require the Buyer Representative to provide more information
than the Buyer otherwise is explicitly required to provide pursuant to this Section 2.9(d)(ii).

(iii)  Audits.  Buyer further agrees, upon not less than [***] prior written notice, to
permit the books and records relating to Annual Net Sales to be examined, at the Company Equityholder
Representative’s cost (on behalf of the Company Equityholders), by the Company Equityholder Representative and an
independent certified accounting firm selected by the Company Equityholder Representative and reasonably acceptable
to Buyer for the purpose of verifying reports provided by Buyer under Section 2.9(c).  The independent certified
accountant will report to the Buyer and the Company Equityholder Representative whether there was or was not a
discrepancy uncovered by the audit and, if such discrepancy was uncovered, the amount and direction of such
discrepancy. If such audit determines that Buyer paid (x) the applicable Company Equityholders referenced in Section
2.9(e)(A) or the Exchange Agent referenced in Section 2.9(e)(B) less than the amount of Royalty Payments properly due
in respect of any Calendar Year or (y) the applicable Company Equityholders or the Exchange Agent referenced in
Section 2.8(c)(iii) less than the amount of the Commercial Milestone Payment properly due in respect of any Calendar
Year, then Buyer will reimburse to such Persons such underpayment within [***] after such determination plus interest
at the rate per annum equal to [***]. If the amount underpaid [***] of the amount actually due, Buyer will also
reimburse the Company Equityholder Representative for the costs of such audit (including the fees and expenses of the
certified accounting firm). In the event such audit determines that Buyer paid (x) the applicable Company Equityholders
referenced in Section 2.9(e)(A)  or the Exchange Agent referenced in Section 2.9(e)(B)  more than the amount properly
due in respect of any Calendar Year or (y) the applicable Company Equityholders or the Exchange Agent referenced in
Section 2.8(c)(iii) more than the amount of the Commercial Milestone Payment properly due in respect of any Calendar
Year, then any excess payments made by Buyer will be credited against future payment obligations of Buyer under
Sections 2.8  and/or 2.9.  Such audit shall not be performed more frequently than once in any twelve (12)-month period,
shall not occur later than [***] after delivery of the report with respect to which the audit is conducted, and shall be
conducted under appropriate confidentiality provisions, for the sole purpose of verifying the accuracy and completeness
of such reports.  The independent accounting firm shall have the right to make copies of relevant portions of the audited
books and records; provided that any such copies shall be the confidential information of the Buyer and shall be
protected by appropriate confidentiality obligations.

(e)  Payment Procedure.  Within [***] after the end of each Calendar Year, the Buyer shall (or
shall cause the Surviving Corporation to) pay in cash, subject to Section 2.12, (A) through its payroll system to the
applicable Company Equityholders in respect of their Company Options the applicable Future Contingent Payment Per
Share Amount attributable to such Royalty Payments owed by Buyer for Annual Net Sales from the preceding Calendar
Year, and (B) to the Exchange Agent (for further distribution to the Company Stockholders) the Future Contingent
Payment Per Share Amount attributable to such Royalty Payments owed by Buyer for Annual Net Sales from the
preceding Calendar Year.  Each such payment shall be made in accordance with the Allocation
Schedule.  Notwithstanding anything to the contrary herein, payment of any Royalty Payment shall be subject to Section
7.9.

(f)  Confidentiality.  All information provided to the Company Equityholder Representative or
any of its representatives pursuant to this Section 2.9, whether written or oral, shall be held in confidence by such
Person; provided that the Company Equityholder Representative may disclose such information, in each case on a
confidential basis, to (i) its advisors, employees and consultants and (ii) to any Company Equityholder that is subject to a
separate confidentiality agreement in a form reasonably acceptable to the Buyer, including, for the avoidance of doubt,
any such Company Equityholder that is a venture capital fund or other institutional or strategic investor may disclose to
its limited partners such venture capital fund’s or other institutional or strategic investor’s share of the total
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Future Contingent Payments payable or that may become payable under this Agreement and the valuation such venture
capital fund has placed on its expected return from the Merger.

2.10.  Transfer Payments.    

(a)  From the Effective Time and through the expiration of the applicable Royalty Term, the
Company Equityholders shall be entitled to receive, in cash, an amount equal to [***] of [***] consideration received by
Buyer or any of its Affiliates or any of their respective assignees, and attributable to the sale, out-licensing, sublicensing
or other similar disposition of any Transferred Intellectual Property (but excluding any amounts paid by a Third Party to
Buyer as reimbursement of expenses, including, without limitation, any research and development expenses or patent
preparation, filing, prosecution, issuance, maintenance or enforcement expenses), including, but not limited to [***] (the
“Transfer Payment”).  In the case of [***] received by Buyer or any of its Affiliates or any of their respective assignees,
for any Transferred Intellectual Property as described in the preceding sentence, the Transfer Payment payable to the
Company Equityholders shall be an amount equal to [***].  To the extent that Buyer receives or is entitled to receive a
payment constituting a Transfer Payment in connection with the achievement of the Development Milestone or a
Milestone, Buyer shall have no corresponding obligation to pay a portion of such Transfer Payment to the Company
Equityholders in accordance with the foregoing provisions of this Section 2.10(a) and Buyer shall instead pay to the
Company Equityholders an amount, in cash, equal to [***] of the difference between (x) the amount of the Transfer
Payment triggering the achievement of such Development Milestone or Milestone, minus (y) the amount of the
Development Payment or Milestone Payment due to the Company Equityholders pursuant to Section 2.8(a) or 2.8(b)
upon the achievement of such Development Milestone or Milestone.  If the result of (x) minus (y) in the foregoing
sentence is less than zero, then no payment shall be due to the Company Equityholders in connection with such Transfer
Payment under this Section 2.10(a).  An illustrative example of the foregoing calculations is set forth on Exhibit D.  For
the avoidance of doubt, nothing in this Section 2.10 shall reduce or modify any payment due to the Company
Equityholders in accordance with Sections 2.8(a) and/or 2.8(b).

(b)  In the case of cash consideration received by Buyer or any of its Affiliates or any of their
respective assignees, as set forth in the first sentence of Section 2.10(a), within [***] of receipt thereof by Buyer, Buyer
shall (or shall cause the Surviving Corporation to) pay in cash, subject to Section 2.12, (A) through its payroll system to
the applicable Company Equityholders in respect of their Company Options the applicable Future Contingent Payment
Per Share Amount attributable to such Transfer Payment, and (B) to the Exchange Agent (for further distribution to the
Company Stockholders) the Future Contingent Payment Per Share Amount attributable to such Transfer Payment. In the
case of equity consideration received by Buyer as set forth in the first sentence of Section 2.10(a), within [***] of the
date upon which Buyer may first sell such equity, Buyer shall pay in cash (X) through its payroll system to the
applicable Company Equityholders in respect of their Company Options the applicable Future Contingent Payment Per
Share Amount attributable to such Transfer Payment, and (Y) to the Exchange Agent (for further distribution to the
Company Stockholders) the Future Contingent Payment Per Share Amount attributable to such Transfer Payment.  Each
such payment by Buyer in this paragraph shall be made in accordance with the Allocation Schedule.

(c)  To the extent the material terms related to any potential Transfer Payment are not otherwise
publicly disclosed, then upon entering into any contract, agreement or other arrangement that may result in a Transfer
Payment, Buyer shall, within [***], provide written notice to the Company Equityholder Representative summarizing in
reasonable detail the material terms of such contract, agreement, or other arrangement, including but not limited to the
terms of any Transfer Payments.

2.11.  Non-Transferability.  The right of any Company Equityholder to receive any amounts with respect to
the Development Payment, Milestone Payment, Royalty Payment or Transfer Payment (i) shall not be evidenced by a
certificate or other instrument, (ii) shall not be assignable or otherwise transferable by such Company Equityholder other
than (A) on death by will or intestacy, (B) pursuant to a court order, (C) by operation of Law (including a consolidation
or merger), (D) to or for the benefit of any spouse, children, parents, uncles, aunts, siblings,
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grandchildren (collectively, “Approved Relatives”) or to a trust established solely for the benefit of such Company
Equityholder and/or his or her Approved Relatives, (E) without consideration in connection with the dissolution,
liquidation or termination of any corporation, limited liability company, partnership or other entity, (F) to any Affiliate,
stockholder, member or limited partner of a Company Equityholder that is an entity; or (G) [***]; provided that any such
transferee pursuant to clauses (A) – (G) shall, as a condition to such transfer, deliver to the Buyer, the Company and
following the Closing, the Surviving Corporation a written instrument confirming that such transferee shall be bound by
all of the terms and conditions of this Agreement; and (iii) does not represent any right other than the right to receive
Future Contingent Payments.  Any attempted transfer of the right to any amounts with respect to the Development
Payment, Milestone Payment, Royalty Payment or Transfer Payment by any holder thereof (other than as specifically
permitted by the immediately preceding sentence) shall be null and void.
 

2.12.  Withholding Rights.  Each of the Exchange Agent, the Buyer, the Escrow Agent and the Surviving
Corporation (and any payroll agent) shall be entitled to deduct and withhold from any amount otherwise payable
pursuant to this Agreement to the Company Equityholders such amounts as it is required to deduct and withhold with
respect to the making of such payment under the Code, or any other applicable U.S., state, local or non-U.S. tax Law.  To
the extent that amounts are so deducted or withheld, and remitted by the Exchange Agent, the Buyer, the Escrow Agent
or the Surviving Corporation, as the case may be, to the applicable taxing authority, such amounts shall be treated for all
purposes of this Agreement as having been paid to such Company Equityholder in respect of which such deduction and
withholding was made by the Exchange Agent, the Buyer, the Escrow Agent or the Surviving Corporation (or any
payroll agent), as the case may be.  Any withholding made at Closing with respect to a Company Equityholder’s deemed
receipt of its proportionate share of the Company Equityholder Representative Expense Amount shall be satisfied from
such Company Equityholder’s share of the Closing Cash Consideration and any withholding made at Closing that is
attributable to a payment of Buyer Common Stock Consideration to a Company Equityholder shall be satisfied from the
applicable Company Equityholder’s share of Closing Cash Consideration.  Buyer confirms and acknowledges that, as
long as a FIRPTA certificate described in Section 6.2(k) is delivered, it does not intend to make (or instruct the
Exchange Agent to make) any withholding at Closing in respect of payments to Company Equityholders absent a change
in law after the date hereof (other than (x) payments in respect of Company Options or Company Restricted Stock
Awards held by a current or former employee who has not delivered to Buyer evidence of the timely filing of an election
under Section 83(b) of the Code or (y) as a result of a failure by a Company Equityholder to deliver a properly executed
IRS Form W-9 or W-8 (or any successor or similar form reasonably required by the Exchange Agent) to the Exchange
Agent).  
 

2.13.  Taking of Necessary Action; Further Action.  If at any time after the Effective Time any further action
is necessary or desirable to vest the Buyer with control over, and to vest, perfect, or confirm of record or otherwise in the
Surviving Corporation any and all right, title and possession to, all assets, property, rights, privileges, powers and
franchises of the Company as contemplated by this Agreement, the officers and directors of the Surviving Corporation
and the Buyer shall, in the name of their respective corporations or otherwise, be fully authorized to take all such lawful
and necessary action.
 

2.14.  Tax Treatment.  For the avoidance of doubt, any Future Contingent Payment made to a Company
Equityholder (other than any Future Contingent Payment made in respect of a Company Equityholder’s Company
Options and any portion of a Future Contingent Payment required to be treated as imputed interest under Section 483 of
the Code or any analogous provision of state or local Tax law) constitutes additional consideration paid for the Company
Equityholder’s Company Stock and shall be treated by the Buyer, the Surviving Corporation and the Company
Equityholders as such, for federal income Tax and other applicable Tax purposes, including on their Tax Returns. Buyer
shall direct the Exchange Agent to report any such payments in accordance with the foregoing sentence.
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ARTICLE III  REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The Company represents and warrants to the Buyer, except as set forth herein or in the Company Disclosure
Schedule, as follows:

3.1.  Organization, Standing and Power.  The Company is a corporation duly organized, validly existing and
in good standing under the Laws of the State of Delaware, has all requisite corporate power and authority to own, lease
and operate its properties and assets and to carry on its business as conducted on the date of this Agreement.  The
Company is duly qualified to do business and, where applicable, is in good standing as a foreign corporation in each
jurisdiction in which the character of the properties it owns, operates or leases or the nature of its activities makes such
qualification necessary.  The Company has made available to the Buyer copies of its Organizational Documents as in
effect on the date of this Agreement, any actions by the Company’s board of directors, any committee thereof or
stockholders and minutes of all meetings of the Company’s board of directors, any committee thereof and stockholders.
 

3.2.  Capitalization.

(a)  The authorized capital stock of the Company, as of the date of this Agreement, consists of
40,000,000 shares of Company Common Stock and 22,684,143 shares of Company Preferred Stock, of which
20,000,000 shares are designated as Company Series A Prime Preferred Stock and 2,684,143 shares are designated as
Company Series A Preferred Stock.  As of the date of this Agreement, there are outstanding 1,946,105 shares of
Company Common Stock, 17,775,533 shares of Company Series A Prime Preferred Stock and 2,684,143 shares of
Company Series A Preferred Stock.  Section 3.2(a) of the Company Disclosure Schedule sets forth a complete and
accurate list, as of the date of this Agreement, of all outstanding shares of Company Stock indicating the names of the
holders thereof and the number of shares and class of Company Stock held by each such holder.  Each class of the
Company’s capital stock is entitled to the rights and privileges set forth in the Company Certificate of Incorporation.

(b)  Section 3.2(b) of the Company Disclosure Schedule sets forth a complete and accurate list, as
of the date of this Agreement, of all outstanding Company Equity Awards, indicating with respect to each such Company
Equity Award the name of the holder thereof, the number of shares of Company Common Stock subject to such
Company Equity Award, whether any Company Option is intended to constitute an incentive stock option under Section
422 of the Code, the date of grant and, if applicable, the exercise or measurement price thereof.  The Company has made
available to the Buyer a complete and accurate copy of the Company Stock Plan and the standard form of award
agreement evidencing Company Equity Awards, including copies of any individual award agreement that differs in any
material respect from the Company’s standard form of award agreement.  No Company Options have been granted with
an exercise price that was less than the fair market value of the Company’s Common Stock on the date of grant or are
otherwise subject to Section 409A of the Code.  No Company Restricted Stock Awards are subject to Section 409A of
the Code.  The Company has provided the Buyer with a copy of all third-party valuation reports, or internal reports
prepared for purposes of valuing the Company’s Common Stock and used in connection with establishing the exercise
price for Company Options.

(c)  Except (i) as set forth in Section 3.2(c) of the Company Disclosure Schedule, (ii) as reserved
for future grants under the Company Stock Plan and (iii) as set forth in the Company Certificate of Incorporation, (A)
there are no Equity Interests of any class of the Company, or any security exchangeable into or exercisable for such
Equity Interests, issued, reserved for issuance or outstanding, including phantom equity, (B) there are no bonds,
debentures, notes or other Indebtedness having the right to vote, consent along with or convert into Equity Interests of
the Company and (C) there are no options, warrants, equity securities, calls, rights, conversion rights, preemptive rights,
co-sale rights, rights of first refusal or similar rights, commitments or agreements to which the Company is a party or by
which the Company is bound obligating the Company to issue, exchange, transfer, deliver or sell, or cause to be issued,
exchanged, transferred, delivered or sold, additional shares of capital stock or other Equity Interests of the Company or
any security or rights convertible into or exchangeable or exercisable for any
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such shares or other Equity Interests, or obligating the Company to grant, extend, otherwise modify or amend or enter
into any such option, warrant, Equity Interest, call, right, conversion right, preemptive right, co-sale right, right of first
refusal or similar right, commitment or agreement.  Except as set forth in Section 3.2(c) of the Company Disclosure
Schedule, as of the date of this Agreement, the Company does not have any outstanding equity compensation or equity-
based compensation.  Except for the Company Certificate of Incorporation and the Stockholder Agreements, the
Company is not a party to or bound by any agreements with respect to the voting (including voting trusts and proxies) or
sale or transfer of any shares of capital stock or other Equity Interests of the Company.  There are no existing rights with
respect to registration of any Equity Interests of the Company on a public securities exchange.  The Company does not
hold any Equity Interests in treasury.

(d)  All outstanding shares of Company Stock are, and all shares of Company Stock subject to
issuance as specified in Section 3.2(b), upon issuance on the terms and conditions specified in the instruments pursuant
to which they are issuable, have been issued and granted in compliance with all applicable securities Laws will be, duly
authorized, validly issued, fully paid and nonassessable and not subject to or issued in violation of any purchase option,
call option, right of first refusal, preemptive right or subscription right under any provision of the DGCL, the Company’s
certificate of incorporation or by-laws or any agreement to which the Company is a party or is otherwise bound.

(e)  There are no obligations, contingent or otherwise, of the Company or any of its Subsidiaries
to repurchase, redeem or otherwise acquire any shares of Company Stock or the capital stock of the Company or any of
its Subsidiaries, or make any investment in the equity securities of any Person.

3.3.  Subsidiaries.

(a)  Section 3.3(a) of the Company Disclosure Schedule sets forth, as of the date of this
Agreement, for each Subsidiary of the Company: (i) its name; (ii) the number and type of outstanding Equity Interests
and a list of the holders thereof; and (iii) the jurisdiction of organization.  Other than the Subsidiaries listed on Section
3.3(a) of the Company Disclosure Schedule, the Company does not own, directly or indirectly, any Equity Interests or
options to purchase Equity Interests of any other Person.  The Company owns, directly or indirectly, all of the
outstanding Equity Interests of each Subsidiary, free and clear of all Liens other than Permitted Liens.  Except as
disclosed in Section 3.3(a) of the Company Disclosure Schedule, (A) there are no preemptive rights or other similar
rights in respect of any Equity Interests in any Subsidiary of the Company, (B) there are no Liens, other than Permitted
Liens, on the ownership, transfer or voting of any Equity Interests in any Subsidiary of the Company, (C) except for the
transactions contemplated by this Agreement, there is no agreement, or provision in the Organizational Documents of
any Subsidiary of the Company, which obligates the Company or any of its Subsidiaries to purchase, redeem or
otherwise acquire, or make any payment (including any dividend or distribution) in respect of, any Equity Interest in any
Subsidiary of the Company and (D) there are no existing rights with respect to registration of any Equity Interests in any
Subsidiary of the Company on a public securities exchange.  All issued and outstanding Equity Interests of each
Subsidiary are validly issued, fully paid and non-assessable and not subject to or issued in violation of any purchase
option, call option, right of first refusal, preemptive right or subscription right under any applicable Law, organizational
document of such Subsidiary or any agreement to which such Subsidiary is a party or is otherwise bound.  There are no
Equity Interests of any class of any Subsidiary of the Company, or any security exchangeable into or exercisable for
such Equity Interests, issued, reserved for issuance or outstanding, and there are no options, warrants, equity securities,
calls, rights, commitments or agreements to which any Subsidiary of the Company is a party or by which such
Subsidiary is bound obligating such Subsidiary to issue, exchange, transfer, deliver or sell, or cause to be issued,
exchanged, transferred, delivered or sold, additional shares of capital stock or other Equity Interests of such Subsidiary
or any security or rights convertible into or exchangeable or exercisable for any such shares or other Equity Interests, or
obligating such Subsidiary to grant, extend, otherwise modify or amend or enter into any such option, warrant, Equity
Interest, call, right, commitment or agreement.
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(b)  Each Subsidiary of the Company is a corporation or similar entity duly organized, validly

existing and in good standing (to the extent such concepts are applicable) under the laws of the jurisdiction of its
incorporation.  Each Subsidiary of the Company has all requisite corporate (or similar) power and authority to own,
lease and operate its properties and assets and to carry on its business as conducted as of the date of this Agreement in all
material respects, and is duly qualified to do business and is in good standing as a foreign corporation (to the extent such
concepts are applicable) in each jurisdiction where the character of its properties owned, operated or leased or the nature
of its activities makes such qualification necessary, except in those jurisdictions where the failure to be so qualified or in
good standing would not have a Material Adverse Effect.

(c)  The Company has made available to the Buyer complete and accurate copies of the
Organizational Documents of each Subsidiary of the Company, any actions by the board of directors or similar
governing body of such Subsidiary, any committee thereof or equityholders and minutes of all meetings of any of the
foregoing.

3.4.  Authority; No Conflict; Required Filings and Consents.

(a)  The Company has all requisite corporate power and authority to enter into this Agreement
and, subject to receipt of the Company Stockholder Approval, to consummate the transactions contemplated by this
Agreement.  The board of directors of the Company has (i) deemed the Merger advisable and in the best interests of the
Company and its stockholders, (ii) approved this Agreement and the Merger in accordance with the DGCL upon the
terms and subject to the conditions set forth herein and (iii) recommended the adoption of this Agreement by the
stockholders of the Company.  The execution and delivery of this Agreement and the consummation of the transactions
contemplated by this Agreement by the Company have been duly authorized by all necessary corporate action on the
part of the Company, subject only to the required receipt of the Company Stockholder Approval, and no other corporate
or other action on the part of the Company is necessary to authorize the execution and delivery of this Agreement by the
Company, the performance by the Company of its obligations hereunder or the consummation by the Company of the
transactions contemplated by this Agreement.  This Agreement has been duly executed and delivered by the Company
and constitutes the valid and binding obligation of the Company, enforceable against the Company in accordance with
its terms, subject to the Bankruptcy and Equity Exception.

(b)  The execution and delivery of this Agreement by the Company does not, and the
consummation by the Company of the transactions contemplated by this Agreement will not, (i) conflict with, or result
in any violation or breach of, the Organizational Documents of the Company or any of its Subsidiaries, (ii) materially
conflict with, or result in a material violation or breach of, or constitute (with or without notice or lapse of time, or both)
a default (or give rise to a right of termination, cancellation or acceleration of any obligation or loss of any material
benefit) under, require a consent, waiver, or delivery of notice under, require the payment of a penalty under or result in
the imposition of any Liens, other than Permitted Liens, on the Company’s or any of its Subsidiaries’ assets under, any
of the terms, conditions or provisions of any Company Material Contract, or (iii) subject to obtaining the Company
Stockholder Approval and compliance with the requirements specified in clauses (i) through (iii) of Section 3.4(b),
conflict with or violate any Law applicable to the Company or any of its Subsidiaries or any of its or their respective
properties or assets.

(c)  No consent, approval, license, permit, order or authorization of, or registration, declaration,
notice or filing with, any Governmental Entity is required by or with respect to the Company or any of its Subsidiaries in
connection with the execution and delivery of this Agreement by the Company or the consummation by the Company of
the transactions contemplated by this Agreement, except for (i) the filing of the Certificate of Merger with the Delaware
Secretary of State and (ii) applicable requirements, if any, under the DGCL, federal or state securities or “blue sky”
Laws.

3.5.  Financial Statements.  The Company has made available to the Buyer the Company Financial
Statements.  The Company Financial Statements were prepared in accordance with GAAP applied on a consistent
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basis throughout the periods indicated therein and with each other and fairly present, in all material respects, the
consolidated financial condition of the Company and its Subsidiaries at the dates therein indicated and the consolidated
results of operations and cash flows of the Company and its Subsidiaries for the periods therein specified, except that the
Company Financial Statements, to the extent relating to interim periods, do not contain footnotes and are subject to
normal year-end adjustments that would not reasonably be expected to be material to the Company.  The Financial
Statements are based on the books and records of the Company and its Subsidiaries, which books and records are kept in
reasonable detail and accurately and fairly reflect, in all material respects, the transactions and disposition of the
Company’s assets. The Company has not identified (a) any significant deficiency or material weakness in the internal
accounting controls utilized by the Company, (b) any common law fraud, whether or not material, that involves the
management of the Company or any other current or former employee, consultant, contractor or director of the Company
who has a role in the preparation of financial statements or the internal accounting controls utilized by the Company or
(c) any claim or allegation regarding any of the foregoing.
 

3.6.  Absence of Certain Changes.  Except as otherwise contemplated or permitted by this Agreement, since
December 31, 2016, there has not been any Change that has had a Company Material Adverse Effect.  Except as
otherwise contemplated or permitted by this Agreement, since March 31, 2017, neither the Company nor any of its
Subsidiaries has taken action to do any of the following:
 

(a)  change or amend the Company Certificate of Incorporation, the Company Bylaws, any other
organizational documents of the Company or any of the organizational documents of the Company’s Subsidiaries, or
authorize or propose the same;

(b)  split, combine or reclassify any of its capital stock or other Equity Interest; issue or authorize
the issuance of any other securities in respect of, in lieu of or in substitution for shares of its capital stock (other than
upon exercise of Company Stock Options); declare, set aside, or pay any dividend or make any distribution (whether in
cash or in kind) with respect to any of its or other Equity Interest; or redeem, purchase, or otherwise acquire, directly or
indirectly, any of its capital stock or other Equity Interest (except from former employees in accordance with agreements
in place on the date of this Agreement that provide for the repurchase of shares at their original issue price in connection
with any termination of employment with or services to the Company);

(c)  incur any Indebtedness (other than borrowings in the ordinary course of business under
existing lines of credit), or guarantee any Indebtedness;

(d)  terminate, cancel, amend, waive, modify or fail to maintain, renew or comply with any
material Permit;

(e)  sell, assign or otherwise dispose of, or lease any tangible properties or assets of the Company;

(f)  (A) sell, assign, transfer, license, abandon or otherwise dispose of any Company Intellectual
Property, or (B) acquire, in-license or otherwise obtain any right, title or interest in or to any pending or issued patent
rights, inventions, patent disclosures or other Intellectual Property from any other Person;

(g)  amend or modify in any material respect any Company Material Contract, terminate any
Company Material Contract, waive any material right under a Company Material Contract or enter into or modify any
other contract or arrangement such that it would be a Company Material Contract if entered into or if such modification
were in effect as of the date of this Agreement;

(h)  make a material change in its accounting principles, methods, policies or practices, unless
required under GAAP;
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(i)  except as required by applicable Law, make, or amend, any filings with the FDA or any other

Regulatory Authority performing functions similar to those performed by the FDA or such other Regulatory Authority;

(j)  other than as required by applicable Law or contemplated by this Agreement, adopt,
establish, enter into, amend or terminate the Company Stock Plan any Company Employee Plan or any plan, agreement,
program, policy, trust, fund or other arrangement with the employees or other service providers of the Company and
other than in the ordinary course of business (A) except in the ordinary course of business, increase the compensation or
fringe benefits (including severance, termination, retention and change of control compensation or benefits) of, or grant
any bonus or other incentive compensation to, any current or former employee, director or officer or other individual
service provider of the Company, (B) grant any severance or termination pay to any current or former director, officer or
employee or other individual service provider of the Company, (C) terminate the employment of any Company
Employees or (D) except in the ordinary course of business, hire or engage the services of any new employee or other
service provider;

(k)  waive, release, assign, compromise, commence, settle or agree to settle any action, suit,
proceeding, claim, arbitration or investigation pending before any Governmental Entity or any arbitrator against the
Company or any of its Subsidiaries; or

(l)  agree or commit to take any of the actions described in clauses “(a)” through “(j)” of this
Section 3.6.

3.7.  No Undisclosed Liabilities.  Except as set forth in Section 3.7 of the Company Disclosure Schedule or
in the Company Balance Sheet and except for (a) liabilities incurred in the ordinary course of business consistent in all
material respects with past practice after the date of the Company Balance Sheet and which are not individually or in the
aggregate, material in amount, (b) liabilities incurred pursuant to or in connection with the execution, delivery or
performance of this Agreement that will be paid at or prior to Closing, and (c) liabilities arising under contracts set forth
on the Company Disclosure Schedules in the ordinary course of business that are not required by GAAP to be reflected
on a balance sheet (none of which results from, arises out of, relates to, is in the nature of, or was caused by any breach
of contract, breach of warranty, tort, infringement or violation of Law or allegation of any of the foregoing), the
Company and its Subsidiaries do not have any liabilities, obligations, or commitments of any nature (whether absolute,
accrued, matured or unmatured, fixed or contingent) that are of a type required to be reflected on the face of a balance
sheet in accordance with GAAP.
 

3.8.  Taxes.

(a)  Each of the Company and each of its Subsidiaries has filed on a timely basis all Tax Returns
that it was required to file, and all such Tax Returns were, true, complete and correct as of the time of filing.  Each of the
Company and each of its Subsidiaries has paid on a timely basis all Taxes due and owing by the Company or its
Subsidiaries.

(b)  All Taxes that the Company or any Subsidiary is or was required by applicable Law to
withhold or collect in connection with any amounts paid or owing to any employee, independent contractor, customer,
creditor, stockholder, or other Third Party have been duly withheld or collected and, to the extent required, have been
paid to the appropriate Governmental Entity, and the Company and each of its Subsidiaries have complied with any
reporting requirements under applicable Law relating to such Taxes.

(c)  Neither the Company nor any Subsidiary of the Company is or has ever been a member of an
affiliated group with which it has filed (or been required to file) consolidated, combined, unitary or similar Tax Returns,
other than a group of which the common parent is the Company.  Neither the Company nor any Subsidiary of the
Company has any liability under Treasury Regulation Section 1.1502-6 (or any comparable or similar provision
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of federal, state, local or foreign Law), as a transferee or successor or pursuant to any contractual obligation (other than
Ordinary Commercial Agreements) or any applicable Law for any Taxes of any Person other than the Company or any
of its Subsidiaries.  With the exception of customary commercial leases or contracts that are not primarily related to
Taxes entered into in the ordinary course of business (such contracts, “Ordinary Commercial Agreements”) and
liabilities thereunder, neither the Company nor any of its Subsidiaries is a party to or bound by any Tax indemnity, Tax
sharing, Tax allocation or similar agreement with any Third Party relating to allocating, indemnification or sharing the
payment of, or liability for, Taxes (a “Tax Sharing Agreement”).

(d)  The Company has made available to the Buyer complete and correct copies of all federal,
state, local and foreign income and other material Tax Returns of the Company or any of its Subsidiaries for all taxable
periods ending on or after December 31, 2010, and all written examination reports, audits, non-routine enquiries or
discoveries of, and any statements of deficiencies or other assessments, notices or claims in respect of any Taxes
assessed against or agreed to by the Company or any of its Subsidiaries with respect to such taxable periods.

(e)  No examination, audit or other proceeding relating to any Tax Return of the Company or any
Subsidiary of the Company by any Governmental Entity is currently in progress or pending, nor has the Company or any
of its Subsidiaries been notified in writing of any such examination, audit, or other proceeding relating to Taxes.  There
is no Tax deficiency outstanding, assessed or proposed in writing against the Company or any of its Subsidiaries that has
not been paid in full.  Neither the Company nor any Subsidiary of the Company has been informed in writing by any
jurisdiction in which the Company or any Subsidiary of the Company did not file a Tax Return that the jurisdiction
believes that the Company or any Subsidiary of the Company was required to file any Tax Return that was not filed or is
subject to Tax in such jurisdiction.  Neither the Company nor any Subsidiary of the Company has (i) waived any statute
of limitations with respect to Taxes or agreed to extend the period for assessment or collection of any Taxes, which
waiver or extension is still in effect, (ii) requested or been granted any extension of time (other than automatic
extensions obtained in the ordinary course)  within which to pay any Taxes or file any Tax Return, which Taxes have not
yet been paid or Tax Return has not yet been filed, or (iii) executed or filed any power of attorney with any
Governmental Entity, which is still in effect.

(f)  Neither the Buyer, the Company, any Subsidiary of the Company, nor any of their Affiliates
will be required to include an item of income in taxable income for any Tax period (or portion thereof) ending after the
Closing as a result of any: (i) change in method of accounting, or use of an improper method of accounting, by the
Company or any Subsidiary of the Company, in each case for a Tax period ending on or prior to the Closing Date; (ii)
“closing agreement” as described in Section 7121 of the Code (or any comparable or similar provisions of applicable
Law) executed by the Company or any Subsidiary of the Company on or prior to the Closing Date; (iii) installment sale
or open transaction disposition made by the Company or any Subsidiary of the Company on or prior to the Closing Date
or (iv) prepaid amount received on or prior to the Closing Date by the Company or any Subsidiary of the Company.

(g)  Since the date of the Company Balance Sheet, neither the Company nor any of its
Subsidiaries has incurred any liability for Taxes outside the ordinary course of business.

(h)  Neither the Company nor any of its Subsidiaries is subject to Tax in any country other than
its country of incorporation, organization or formation by virtue of having employees, a permanent establishment or
other place of business in that country. 

(i)  Other than the Company’s interest in the Subsidiaries listed on Section 3.3(a) of the
Company Disclosure Schedules, neither the Company nor any of its Subsidiaries has any direct or indirect interest in any
trust, partnership, corporation, limited liability company, or other business entity for U.S. federal income tax purposes. 
Section 3.8(h) of the Company Disclosure Schedules indicates the U.S. federal income Tax classification of the
Company and each of its Subsidiaries (e.g., domestic corporation, foreign corporation, domestic partnership, disregarded
entity), and except as otherwise indicated on Section 3.8(h) of the Company Disclosure Schedules, the
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Company and each of its Subsidiaries has always had such classification and will have such classification until the
Closing.

(j)  Neither the Company nor any Subsidiary of the Company has been a United States real
property holding corporation within the meaning of Section 897(c)(2) of the Code during the applicable period specified
in Section 897(c)(l)(A)(ii) of the Code.

(k)  In the last two years, neither the Company nor any Subsidiary of the Company has
distributed to its shareholders or security holders stock or securities of a controlled corporation, nor has stock or
securities of the Company or any Subsidiary of the Company been distributed, in a transaction to which Section 355 of
the Code applies.

(l)  There are no Liens (other than Permitted Liens) with respect to Taxes upon any of the assets
of the Company or any Subsidiary of the Company, other than with respect to Taxes not yet due and payable.

(m)  Neither the Company nor any Subsidiary of the Company has engaged in a “reportable
transaction” as defined in Section 6707A(c)(2) of the Code and Treasury Regulation section 1.6011-4(b)(2).  Neither the
Company nor any of its Subsidiaries has applied for or received any private letter ruling from the Internal Revenue
Service (or any comparable Tax ruling from any other Governmental Entity).

(n)  Notwithstanding anything in Section 3.5, this Section 3.8 or Section 3.15 to the contrary, no
representation or warranty is made herein with respect to the amount or availability in any Tax period or portion thereof
after the Closing Date of any net operating loss carryforward, capital loss carryforward, tax credit carryforward or other
tax attribute of the Company or any Subsidiary of the Company.

3.9.  Owned and Leased Real Properties.

(a)  Neither the Company nor any of its Subsidiaries owns, or has ever owned, any real property
or is, or ever has been, obligated under or a party to, any option, right of first refusal or other contractual right to
purchase, acquire, sell, assign or dispose of any real estate or any portion thereof or interest therein.

(b)  Section 3.9(b) of the Company Disclosure Schedule sets forth a complete and accurate list as
of the date of this Agreement of all Company Leases and the location of the applicable premises.  The Company has
good and valid leasehold interest in all Company Leases and the applicable premises.  None of the Company, any of its
Subsidiaries or, to the Company’s Knowledge, any other party to any Company Lease is in default under any of the
Company Leases.  Neither the Company nor any of its Subsidiaries leases or subleases any real property to any
Person.  The Company has made available to the Buyer complete and accurate copies of all Company Leases.  With
respect to each Company Lease: (i) the Company’s possession and quiet enjoyment of the property under such Company
Lease has not been disturbed and there are no disputes with respect to such Company Lease; (ii) no security deposit or
portion thereof deposited with respect to such Company Lease has been applied in respect of a breach or default under
such Company Lease which has not been redeposited in full; (iii) the Company does not owe any brokerage
commissions or finder’s fee with respect to such Company Lease; (iv) the Company has not collaterally assigned or
granted any other security interest in such Company Lease or any interest therein; and (v) the Company does not have,
and does not in the future expect to have, any monetary obligations under any Company Lease for improvements or
otherwise (except for regularly scheduled payments of rent).

3.10.  Intellectual Property.

(a)  Section 3.10(a) of the Company Disclosure Schedule sets forth a correct and complete list of
all of the following Intellectual Property, in each case, that is solely owned by the Company or its Affiliates or
Subsidiaries, jointly owned by the Company or its Affiliates or Subsidiaries with a Third Party or Third-Party
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Intellectual Property licensed (including any option to license) by the Company or its Affiliates or Subsidiaries: (i)
Patents, (ii) registered Trademarks, applications therefore and any material unregistered Trademarks, (iii) registered
Copyrights, applications therefore and material unregistered Copyrights, and as to each item of registered Intellectual
Property as described in (i)-(iii), (x) the jurisdiction in which such item of registered Intellectual Property has been
registered or filed and the applicable registration or serial number, filing date and registration date and status; (y) all
owner(s), and, if one or more owner(s) is not the Company (including any joint owner(s)), (A) the corresponding license
agreement pursuant to which the Company has the right to use such Intellectual Property or (B) any corresponding
agreement(s) relating to joint ownership.  Section 3.10(a) of the Company Disclosure Schedule also describes each
filing, payment, and action that must be made or taken on or before the date that is within one hundred twenty (120)
calendar days of the date of this Agreement in order to maintain each such item of registered Intellectual Property that is
listed or required to be listed on Section 3.10 the Company Disclosure Schedule, and for which the Company is
responsible.  Each of the Patents set forth on Section 3.10(a) of the Company Disclosure Schedule properly identifies by
name each and every inventor of the claims thereof as determined in accordance with United States patent law (and the
inventors listed in each such Patent collectively constitute the entire inventive entity, as the term ‘inventive entity’ is
defined and interpreted under United States Patent Law).  Except as set forth in Section 3.10(a) of the Company
Disclosure Schedule, the Company or its applicable Affiliate or Subsidiary is the sole and exclusive beneficial and, with
respect to applications and registrations (including Patents), record owner of all of the Intellectual Property items set
forth in Section 3.10(a) of the Company Disclosure Schedule, free and clear of any Liens (except Permitted Liens).    

(b)  The Company has complied in all material respects with all of its obligations and duties to
the respective patent, trademark and copyright offices, including the duty of candor and disclosure to the U.S. Patent and
Trademark Office, and all applicable Laws, with respect to all registered Company Intellectual Property.

(c)  Section 3.10(c) of the Company Disclosure Schedule sets forth a true, correct, and complete
list of all contracts pursuant to which the Company or any of its Subsidiaries or Affiliates is granted or obtains or agrees
to obtain any license or right to use any Intellectual Property (other than (i) contracts granting rights to use non-
customized Software having a replacement cost or annual license fee of less than $10,000 per year, (ii) contracts, the
primary purpose of which is to facilitate the exchange of confidential information between the parties, and (iii) contracts
in which the license of Intellectual Property is ancillary to the purchase or use of equipment, reagents or other materials).
Each contract listed on Sections 3.10(c) of the Company Disclosure Schedule is in full force and effect and neither the
Company nor any Subsidiary or Affiliate of the Company is in violation of or in default under any such contract or has
provided or received any written, or, to the Knowledge of the Company, any non-written, notice of any violation, default
or intention to terminate, any such contract.

(d)  Section 3.10(d) of the Company Disclosure Schedule sets forth a true, correct, and complete
list of all contracts pursuant to which the Company or any of its Subsidiaries or Affiliates (i) is restricted in its right to
use or register any Company Intellectual Property or (ii) permits or agrees to permit any other Person, to use, obtain,
enforce or register any Company Intellectual Property, including any license agreements, coexistence agreements, and
covenants not to sue with respect to Company Intellectual Property, and all contracts that would require the Buyer or any
of its Subsidiaries to license, assign, or make available its Intellectual Property to any other Person, or restrict its use of
such Intellectual Property as a result of the transactions contemplated hereby.  Each contract listed on Section 3.10(d) of
the Company Disclosure Schedule is in full force and effect and neither the Company nor any Subsidiary of the
Company is in violation of or in default under any such contract or has provided or received any written, or, to the
Knowledge of the Company, any non-written, notice of any violation, default or intention to terminate, any such
contract.

(e)  Except as set forth on Section 3.10(e) of the Company Disclosure Schedule, the Company or
its applicable Subsidiary or Affiliate (i) owns, or has a valid right to use, free and clear of all Liens (other than Permitted
Liens), all registered Intellectual Property and all material unregistered Intellectual Property, other than the Transferred
Intellectual Property, and (ii) to the Knowledge of the Company, owns, or has a valid and exclusive right
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to use, free and clear of all Liens (other than Permitted Liens), all Transferred Intellectual Property, in each case used in,
or necessary to conduct, the business of the Company and its Subsidiaries or Affiliates, as presently conducted and
without reliance on the exemption from infringement available pursuant to 35 U.S.C. 271(e)(1) and any equivalent
statutes in foreign jurisdictions.  No Person has any right of first refusal, option or other right to acquire any right, title or
interest in or to with respect to, any Company Intellectual Property.  In each case where the Company has acquired
ownership of Company Intellectual Property from any other Person, the Company has obtained a valid and enforceable
assignment sufficient to irrevocably transfer all rights, title and interest in and to such Company Intellectual Property to
the Company, and, with respect to the Patents and registered Trademarks within such Company Intellectual Property, the
Company has recorded each such assignment with the United States Patent and Trademark Office and/or, where required
by applicable Law, other applicable Governmental Entity.

(f)  Neither the Company nor its Subsidiaries has received any notice alleging that it has
infringed, misappropriated or otherwise violated or is infringing, misappropriating or otherwise violating, any
Intellectual Property rights of any Third Party. To the Knowledge of the Company, the conduct of the business of the
Company and its Subsidiaries or Affiliates as currently conducted does not and the conduct of such business as
conducted in the past did not, infringe, misappropriate, or otherwise violate, any Third Party’s Intellectual Property, and
there has been no such claim asserted or threatened in the past five years against the Company or any of its Subsidiaries
or Affiliates.  To the Knowledge of the Company, the manufacture, use, sale or offer for sale of a compound set forth,
covered or claimed in the patent rights listed on Exhibits I-1, I-2 and I-3 attached hereto will not infringe, misappropriate
or otherwise violate any Third Party’s Intellectual Property.  To the Knowledge of the Company, no Person is infringing,
misappropriating, or otherwise violating any Company Intellectual Property, and no such claims have been asserted or,
to the Knowledge of the Company, threatened against any Person by the Company or any of its Subsidiaries or Affiliates
or any other Person. 

(g)  There has been no claim asserted or, to the Knowledge of the Company, threatened
challenging the scope, validity, or enforceability of, or the Company’s ownership or right to use, any Company
Intellectual Property.  As of the date of this Agreement, the Company has no Knowledge of any information, facts or
circumstances that could reasonably be expected to adversely impact, in any material respect, the ownership, use,
patentability, enforceability or validity of any Company Intellectual Property, including the eventual maturation of
pending and/or provisional Intellectual Property applications into subsisting, valid and enforceable granted Intellectual
Property rights.  Except as set forth in Section 3.10(d) of the Company Disclosure Schedule, none of the Company or
any of its Subsidiaries has granted any Person any right to control the prosecution or registration of any Company
Intellectual Property or to commence, defend, or otherwise control any claim with respect to any Company Intellectual
Property.

(h)  The Company and its Subsidiaries and Affiliates take reasonable measures to protect the
confidentiality of Trade Secrets of the Company and any other confidential information of the Company, including
requiring all Persons having access thereto to execute written non-disclosure agreements. To the Knowledge of the
Company, there has not been any disclosure of any Trade Secret or any other material confidential information of the
Company or any of its Subsidiaries and Affiliates (including any such information of any other Person disclosed in
confidence to the Company) to any Person in a manner that has resulted or could result in the loss of such Trade Secret,
confidentiality or other rights in and to such information.  The Company and its Subsidiaries and Affiliates take
reasonable measures to protect trade secrets and other confidential information of third parties that have been disclosed
to the Company in confidence. 

(i)  Each current and former employee and other individual consultant of the Company or any of
its Subsidiaries or Affiliates that would reasonably be expected to be involved or was involved in the possible invention
of Intellectual Property material to the conduct of the business of the Company or its Subsidiaries or Affiliates as
currently conducted or to the patent rights listed on Exhibits I-1, I-2 and I-3 attached hereto (“Relevant Individual”) has
executed a valid and enforceable proprietary information and inventions agreement, assigning all right, title and interest
to the Company in any Intellectual Property created by such Relevant Individual and agreeing
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not to disclose or make any improper use of any confidential information or Intellectual Property of the Company, each
of which has been made available to the Buyer and is substantially in the form made available to the Buyer, and no such
Relevant Individual has excluded works or inventions from his or her assignment of inventions pursuant to such
Relevant Individual’s proprietary information and inventions agreement.  Each such Relevant Individual conceived of,
created, developed or improved Company Intellectual Property only while such Relevant Individual was an employee or
other consultant of the Company and subject to a proprietary information and inventions agreement as described above
and to the Knowledge of the Company, none of such Relevant Individuals is in violation of such proprietary information
and inventions agreement.  To the Knowledge of the Company, no current or former Relevant Individual (i)
misappropriated, infringed or otherwise violated the Intellectual Property rights or (ii) breached any agreement with, any
Person that had previously employed or engaged such Person.

(j)  No current or former partner, director, stockholder, officer, employee or other service
provider of the Company or any of its Subsidiaries will, after giving effect to the transactions contemplated hereby, own,
license, or retain any proprietary rights in any of the Company Intellectual Property.

(k)  To the Knowledge of the Company, no funding, facilities or personnel of any Governmental
Entity or academic institution were used, directly or indirectly, to develop or create, in whole or in part, any Company
Intellectual Property and no Governmental Entity or academic institution has any rights to, ownership of or rights to
royalties or other payments from any Company Intellectual Property.  Further, to the Knowledge of the Company, the
Company has not licensed or used any Intellectual Property of any Governmental Entity or academic institution, directly
or indirectly, to develop, manufacture or create, in whole or in part, any Company Intellectual Property rights.

(l)  The execution of this Agreement and consummation of the transactions contemplated by this
Agreement (alone or in combination with any other event) will not result in the loss or impairment of or payment of any
additional amounts with respect to, nor require the consent of any other Person in respect of, the Company’s or any of its
Subsidiaries’ or Affiliates’ right to own, use, or hold for use any of the Company Intellectual Property as of the date
hereof or the validity, enforceability or registrability of any such Intellectual Property or any priority, duration, scope or
effectiveness with respect thereto.

(m)  Section 3.10(m) of the Company Disclosure Schedule sets forth a list of the material
Software used by the Company in the conduct of its business (other than Software that is generally commercially
available) and the Company has a valid right to use, free and clear of all Liens (except Permitted Liens) all such material
Software. To the extent the use of the material Software by the Company is governed by a contract, such contracts are in
full force and effect and neither the Company nor any Subsidiary of the Company is in violation of or in default under
any such contract or has provided or received any written, or, to the Knowledge of the Company, any non-written, notice
of any violation, default or intention to terminate, any such contract.  With respect to the use of the Software by the
Company and its Subsidiaries or Affiliates, (i) no capital expenditures are necessary with respect to such use other than
capital expenditures in the ordinary course of business consistent with the past practice of the Company and its
Subsidiaries or Affiliates, and (ii) none of the Company or any of its Subsidiaries or Affiliates has experienced any
material defects in such Software, including any material error or omission in the processing of any transactions other
than defects which have been corrected.  There have been no security breaches in the Company’s or any of its
Subsidiaries’ or Affiliates’ information technology systems, and there have been no disruptions in any of the Company’s
or any of its Subsidiaries’ or Affiliates’ information technology systems that adversely affected the Company’s or any of
its Subsidiaries’ business or operations.  The Company and its Subsidiaries or Affiliates’ have evaluated their disaster
recovery and backup needs and have implemented plans and systems that reasonably address their assessment of risk.

(n)  Except as set forth in Section 3.10(n) of the Disclosure Schedule, the Company has never
assumed, or agreed to discharge or otherwise take responsibility for, any existing or potential liability of another
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Person for infringement, misappropriation or other violation of any Intellectual Property rights and is not contractually
obligated to do so.    

(o)  None of the Company Intellectual Property is subject to any pending or outstanding consent,
settlement, injunction, directive, order, judgment, or other disposition of dispute that adversely impacts or restricts the
use, ownership, transfer, registration or licensing or other disposition of any such Intellectual Property by the Company,
or otherwise adversely affects the validity, scope, use, registrability, or enforceability of any Company Intellectual
Property.

3.11.  Contracts.

(a)  Section 3.11(a) of the Company Disclosure Schedule sets forth a complete and accurate list as
of the date of this Agreement of the following contracts and agreements to which the Company or any of its Subsidiaries
is a party and under which the Company or any of its Subsidiaries has any remaining rights or obligations: 

(i)  any continuing Contract for the purchase of materials, supplies, equipment or
services involving, in the case of any such Contract more than $25,000 annually;

(ii)  any contract with such Party’s top ten (10) customers based upon revenues during
the most recently completed fiscal year;

(iii)  any material research and development project, clinical trial agreements, product
formulation agreements, manufacturing agreements or similar Contract or arrangement;

(iv)  any agreement providing for the establishment or operation of a partnership, joint
venture, limited liability company or similar contract;

(v)  any agreement that provides for royalty obligations, “earn-outs” or other contingent
payments;

(vi)  any contract containing any “non-compete,” exclusivity, right of first refusal, right
of first offer or similar agreement that restricts or purports to restrict (or, after the Closing, would restrict Buyer or any of
its Subsidiaries) the types of products permitted to be sold by such Party, distribution channels through which certain
products may be sold by such Party, or the manner in which such Party may conduct any line of business;

(vii)  any agreement (or group of related agreements) under which the Company or any
of its Subsidiaries has created, incurred, assumed or guaranteed (or may create, incur, assume or guarantee)
Indebtedness;

(viii)  any agreement for the disposition of any portion of the business, stock, or assets of
the Company or any of its Subsidiaries or any agreement for the acquisition of any operating business or the capital
stock of any other Person;

(ix)  any employment or consulting agreement between the Company or its Subsidiaries
and any officer, individual employee or other person (whether individually or acting through an entity) on a full-time,
part-time or consulting basis, other than at will offers of employment on the Company’s standard form provided to the
Buyer that can be terminated by the Company (or the Company’s Subsidiary party thereto) on 30 or fewer calendar days’
notice without payment by the Company (or such Subsidiary) of any severance;

(x)  all broker, distributor, dealer, or agency agreements to which the Company is a
party;
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(xi)  any agreement for the indemnification by the Company of any officer or director or

the assumption of any liability of any officer or director;

(xii)  any agreement that (A) contains a “most-favored-nation,” “best pricing” or other
similar term or provision by which another party to such contract or agreement or any other Person is, or could become,
entitled to any benefit, right or privilege which, under the terms of such contract or agreement, must be at least as
favorable to such party as those offered to another Person, (B) grants any rights of first refusal, rights of first
negotiations or similar rights to any Person or (C) includes a standstill provision or minimum purchase condition;

(xiii)  any agreement with any Governmental Entity; and

(xiv)  any contract involving payments to or from the Company and/or its Subsidiaries of
at least $25,000 annually that provides for the indemnification by the Company or its Subsidiaries of any Person for the
infringement or misappropriation of any intellectual property rights.

(b)  The Company has made available to the Buyer a complete and accurate copy of each
Company Material Contract in effect as of the date of this Agreement.  Each Company Material Contract is in full force
and effect and enforceable (subject to the Bankruptcy and Equity Exception) with respect to the Company or the
Subsidiary that is a party thereto and with respect to each other party thereto.  Neither the Company nor the Subsidiary
party thereto nor any other party to any Company Material Contract is in violation of or in default under any Company
Material Contract, or has provided or received any written, or any non-written, notice of any violation, default or
intention to terminate, any Company Material Contract.  No event or circumstance has occurred that, with notice or lapse
of time or both, would constitute an event of default under any Company Material Contract or result in a termination
thereof (other than the expiration of any such Company Material Contract in accordance with its terms), or would cause
or permit the acceleration or other changes of any material right or obligation or the loss of any material benefit
thereunder (other than in accordance with its terms).

3.12.  Litigation.  There is no action, suit, proceeding, claim, arbitration or investigation (a) pending or, to the
Company’s Knowledge, threatened against the Company or any of its Subsidiaries or (b) that challenges, or that may
have the effect of preventing, delaying, making illegal or otherwise interfering with, the Merger or any of the other
transactions contemplated by this Agreement.  To the Company’s Knowledge, no such action, suit, proceeding, claim,
arbitration or investigation has been threatened against the Company or any of its Subsidiaries.  There are no judgments,
orders or decrees outstanding against the Company or any of its Subsidiaries, or any assets owned or used by the
Company or any of its Subsidiaries.  No officer or, to the Company’s Knowledge, other employee of the Company or
any of its Subsidiaries is subject to any order, writ, injunction, judgment or decree that prohibits such officer or other
employee from engaging in or continuing any conduct, activity or practice relating to the Company’s or its Subsidiaries’
business. 
 

3.13.  Environmental Matters.

(a)  The Company and its Subsidiaries are in compliance in all material respects with all
applicable Environmental Laws, and are not in violation of, and have not received any written notice alleging any
violation by the Company or any of its Subsidiaries with respect to, or written request for information pursuant to any,
Environmental Laws.

(b)  To the Company’s Knowledge, the properties operated by the Company and its Subsidiaries
or otherwise subject to a Company Lease (including soils, groundwater, surface water, buildings or other structures) are
not contaminated with any Hazardous Substances in an amount or concentration that would give rise to an obligation to
act or disclose that condition under any Environmental Law.
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(c)  The Company and its Subsidiaries have not received a written notice that the Company or

any Subsidiary is subject to any liability for any Hazardous Substance disposal or contamination in violation of any
Environmental Law.

(d)  Neither the Company nor any of its Subsidiaries has released any Hazardous Substance into
the environment except (i) in compliance with Law or (ii) in an amount or concentration that would not reasonably be
expected to give rise to any liability or obligation under any Environmental Law.

(e)  Neither the Company nor any of its Subsidiaries has received any written notice or other
written communication that it is named as a party to any orders, decrees or injunctions by any Governmental Entity
addressing liability under any Environmental Law.

(f)  The Company and its Subsidiaries have obtained and are in material compliance with all
environmental permits necessary for the ownership, lease, operation or use of the business or assets of the Company and
its Subsidiaries, and all such permits are in full force and effect.

The parties agree that the only representations and warranties of the Company in this Agreement as to any
environmental matters or any other obligation or liability with respect to Hazardous Substances or materials of
environmental concern are those contained in this Section 3.13.  Without limiting the generality of the foregoing, the
Buyer specifically acknowledges that the representations and warranties contained in Sections 3.15 and 3.16 do not
relate to environmental matters.

3.14.  Employee Benefit Plans.

(a)  Section 3.14(a) of the Company Disclosure Schedule sets forth a complete and accurate list,
as of the date of this Agreement, of all Company Employee Plans.

(b)  With respect to each Company Employee Plan in effect on the date of this Agreement, or
with respect to which the Company or any ERISA Affiliate has or may have any liability (contingent or otherwise), the
Company has made available to the Buyer a complete and accurate copy, as applicable, of (i) such Company Employee
Plan document (including amendments thereto) or summary of such plan if no plan document exists, (ii) the most recent
determination or opinion letter received from the IRS, (iii) the most recent Form 5500 annual reports (including all
applicable attachments) filed with the IRS, if any, (iv) the most recent actuarial valuation report, if any (v) each trust
agreement, group annuity contract and summary plan description as in effect on the date of this Agreement, if any and
(vi) all non-routine correspondence to or from any Governmental Entity regarding such Company Employee Plan made
or received within the three year period immediately preceding the Closing Date.

(c)  Each Company Employee Plan (and each related trust) complies with and has been
administered in all respects in accordance with (i) ERISA, (ii) the Code, (iii) all other applicable laws and the regulations
thereunder and (iv) its terms.

(d)  With respect to each Company Employee Plan, there are no benefit obligations which are
unfunded or for which contributions have not been made, in either case to the extent required by such Company
Employee Plan or applicable Law or, to the extent required by GAAP, properly accrued.

(e)  Each Company Employee Plan that is intended to be qualified under Section 401(a) of the
Code has received, a determination or opinion letter from the IRS to the effect that such Company Employee Plan is
qualified and the plans and trusts related thereto are exempt from federal income Taxes under Sections 401(a) and
501(a), respectively, of the Code.  No such determination or, to the Knowledge of the Company, opinion letter, has been
revoked and revocation has not been threatened.
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(f)  The Company, its Subsidiaries and their respective ERISA Affiliates have never maintained,

established, sponsored, incurred liability in respect to, participated in, or been required to contribute to any: (i) pension
plan subject to Section 412 or 430 of the Code; (ii) plan subject to Title IV of ERISA; (iii) “multiemployer plan” (as
described in Section 4001(a)(3) or Section 3(37) of ERISA; (iv) “multiple employer plan” within the meaning of Section
3(40) of ERISA; (v) multiple employer welfare arrangement (as defined in Section 3(40) of the Code); or (vi) plan
maintained in connection with any trust described in Section 501(c)(9) of the Code.

(g)  None of the Company Employee Plans promises or provides post-termination medical or
other post-termination welfare or other benefits to any person, except as required by (i) applicable Law, (ii) coverage
through the end of the month during which a termination of employment occurs or (iii) the terms of any plan qualified
under Section 401(a) of the Code.

(h)  Neither the Company nor any of its Subsidiaries or ERISA Affiliates is a party to any
agreement with any director, executive officer or other employee of the Company or any of its Subsidiaries the benefits
of which are triggered by, contingent on, or the terms of which are altered, upon the occurrence of the transactions
contemplated by this Agreement or which provide for severance, retention or similar compensation or benefits after the
termination of employment of such director, executive officer or employee, except as required by (i) applicable Law, (ii)
coverage through the end of the month during which a termination of employment occurs or (iii) the terms of any plan
qualified under Section 401(a) of the Code.

(i)  The Company  Employee Plans are in material compliance with all applicable requirements
of the Patient Protection and Affordable Care Act of 2010, as amended, and all regulations thereunder (together, the
“ACA”), as well as any similar provisions of state or local law, including all requirements relating to eligibility waiting
periods and the offer of or provision of minimum essential coverage that is compliant with Section 36B(c)(2)(C) of the
Code and the regulations issued thereunder to full-time employees as defined in Section 4980H(c)(4) of the Code and
the regulations issued thereunder.  No material excise tax or penalty under the ACA, including Sections 4980D and
4980H of the Code, is outstanding, has accrued, or has arisen with respect to any period prior to the Closing, with
respect to any Company Employee Plan.  The Company and its Subsidiaries do not have any unsatisfied obligations to
any employees or qualified beneficiaries pursuant to the ACA, or any state or local Law governing health care coverage
or benefits that would result in any material liability to the Company and its Subsidiaries. 

(j)  Each Company Employee Plan that constitutes in any part a nonqualified deferred
compensation plan within the meaning of Section 409A of the Code has been operated and maintained in all material
respects with Section 409A of the Code and all applicable guidance of the Department of Treasury and Internal Revenue
Service issued thereunder.

(k)  With respect to the Company Employee Plans, (i) there are no actions, suits or claims or
other proceedings pending or, to the Company’s Knowledge, threatened, other than routine claims for benefits, and (ii)
there have been no “prohibited transactions” (as that term is defined in Section 406 of ERISA or Section 4975 of the
Code) that are non-exempt and could result in material liability to the Company or its Subsidiaries.  With respect to each
Company Employee Plan, no investigation, audit, action or other legal proceeding by the Department of Labor, Internal
Revenue Service or any other Governmental Entity that would, individually or in the aggregate, reasonably be expected
to result in material liability to the Company or any of its Subsidiaries is in progress (as indicated by notice to the
Company) pending or, to the Knowledge of the Company, threatened.  The Company and its Subsidiaries and each
ERISA Affiliate have, for purposes of each Company Employee Plan and for all other purposes, correctly classified all
individuals performing services for the Company and its Subsidiaries as common law employees, leased employees,
independent contractors or agents, as applicable.

(l)  No payment or benefit which will or may be made with respect to any “disqualified
individual” (as defined in Section 280G of the Code and the regulations thereunder) in connection with the
consummation of the transactions contemplated by this Agreement (either alone or in combination with any other
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event) constitutes a parachute payment within the meaning of Code Section 280G(b)(2).  There is no contract,
agreement, plan or arrangement to which the Company or any Company Subsidiary is bound that provides a gross-up or
would otherwise reimburse any employee for excise taxes paid pursuant to Section 4999 or 409A of the Code.  Except as
provided by this Agreement, neither the execution or delivery of this Agreement nor the consummation of the
transactions contemplated by this Agreement, either alone or in combination with any other event, will increase the
benefits or compensation payable under any Company Employee Plan or to any current or former director, officer,
employee or other individual service provider of the Company, or will result in any forgiveness of indebtedness,
acceleration of the time of payment, funding or vesting of any benefits or compensation under any Company Employee
Plan or for any current or former director, officer, employee or other individual service provider of the
Company.  Neither the Company nor any of its Subsidiaries is a party to any contract, arrangement or plan that has
resulted or could result, separately or in the aggregate, in the payment of any amount that will not be fully deductible as
a result of Section 162(m) of the Code (or any corresponding provision of state, local or non-U.S. Tax law.

3.15.  Compliance With Laws.  The Company and its Subsidiaries are, and since January 1, 2015 have been,
conducting their respective businesses in compliance, in all material respects with all applicable Laws, and neither the
Company nor any of its Subsidiaries has received any written notice alleging, or otherwise have Knowledge of any
violation of any such Laws.  Without limiting the foregoing, (a) none of the Company, its Subsidiaries or any of their
directors, officers, employees or, to the Company’s Knowledge, agents, have, directly or indirectly, made, offered,
promised or authorized any payment or gift of any money or anything of value to or for the benefit of any “foreign
official” (as such term is defined in the U.S.  Foreign Corrupt Practices Act of 1977, as amended (the “FCPA”)), foreign
political party or official thereof or candidate for foreign political office for the purpose of (i) influencing any official act
or decision of such official, party or candidate, (ii) inducing such official, party or candidate to use his, her or its
influence to affect any act or decision of a foreign governmental authority, or (iii) securing any improper advantage, in
the case of (i), (ii) and (ii) above in order to assist the Company or any of its Subsidiaries in obtaining or retaining
business for or with, or directing business to, any Person, (b) no such Person has, with respect to the Company and its
Subsidiaries, made or authorized any bribe, rebate, payoff, influence payment, kickback or other unlawful payment of
funds or received or retained any funds in violation of any law, rule or regulation, and (c) none of the Company or any of
its Subsidiaries is, and, to the Company’s Knowledge, none of such other Persons is, the subject of any allegation,
voluntary disclosure, prosecution or other enforcement action or investigation, in each case related to the FCPA or any
other anti-corruption law.
 

3.16.  Permits.  The Company and its Subsidiaries have all Permits necessary for the conduct of their business
as presently conducted and all such Permits are in full force and effect.  The Company and its Subsidiaries are in
compliance in all material respects with the terms of such Permits.  The Company has not received any written notice or
other written communication from any Governmental Entity regarding (a) any violation of any such Permit or any
failure to comply with any term or requirement of any such Permit or (b) any revocation, withdrawal, suspension,
cancellation, termination or modification of any such Permit.
 

3.17.  Regulatory Matters.    

(a)  The Company and its Subsidiaries are, and since January 1, 2015, have at all times conducted
their businesses in compliance in all material respects with applicable Law.  The Company and its Subsidiaries have not
received notice of any pending or threatened claim, suit, proceeding, hearing, enforcement, audit, investigation,
arbitration or other action from any other Governmental Entity alleging that any operation or activity of the Company or
any of its Subsidiaries is in violation of any Law.  The Company and its Subsidiaries hold such material authorizations
the Regulatory Authorities require for the conduct of its business as currently conducted (collectively, the “Regulatory
Permits”) and all such Regulatory Permits are in full force and effect.

(b)  To the Company’s Knowledge, all preclinical studies and tests conducted by or on behalf of
the Company or any of its Subsidiaries have been, and if still pending are being, conducted in compliance, to the
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extent applicable, with the applicable protocol for such study or trial, good laboratory practices, good clinical practices
and all applicable Law, including the FDA Act.

(c)  None of the Company or any of its Subsidiaries has committed any act, made any statement
or failed to make any statement that would reasonably be expected to provide a basis for the FDA or any other
Governmental Entity to invoke its policy with respect to “Fraud, Untrue Statements of Material Facts, Bribery, and
Illegal Gratuities” or any such similar policies of Governmental Entities set forth in any applicable Laws.  None of the
Company, any of its Subsidiaries or any of their respective officers, employees or, to the Knowledge of the Company,
agents, has been convicted of any crime or engaged in any conduct that has resulted in debarment, disqualification,
suspension or exclusion under applicable Law, including, without limitation, 21 U.S.C. Section 335a.  There are no
pending, and the Company and its Subsidiaries have not received written notice of any threatened, claims, actions,
proceedings or investigations that would reasonably be expected to result in such a debarment or exclusion of the
Company, any of its Subsidiaries, or any of their respective officers, employees or, to the Knowledge of the Company,
agents.

3.18.  Insurance.  Section 3.18 of the Company Disclosure Schedule sets forth a true and complete list of all
current insurance policies maintained by Company or any of its Subsidiaries (the “Insurance Policies”), each of which is
in full force and effect.  True and correct copies of such Insurance Policies have been made available to Buyer.  The
Company and its Subsidiaries have complied in all respects with the provisions of each Insurance Policy.  No insurer
under any Insurance Policy has provided written notice to the Company or any of its Subsidiaries that it has cancelled or
generally disclaimed liability under, or increased the premium with respect to, or altered the coverage under, any such
Insurance Policy or indicated any intent to do so or not to renew any such Insurance Policy, except for increases in
annual premiums in the ordinary course of business.  All premiums payable under the Insurance Policies have been paid
when due.  There is no claim pending under any Insurance Policy as to which coverage has been questioned, denied or
disputed by any underwriter of such policy, or in respect of which any underwriter has reserved its rights.
 

3.19.  Brokers.  No agent, broker, investment banker or financial advisor or other Person is or shall be
entitled, as a result of any action, agreement or commitment of the Company or any of its Subsidiaries, to any broker’s,
finder’s, financial advisor’s or other similar fee or commission in connection with any of the transactions contemplated
by this Agreement.
 

3.20.  Labor and Employment.

(a)  Section 3.20(a) of the Company Disclosure Schedule sets forth a list of all persons who are
employees, independent contractors or consultants of the Company or any of its Subsidiaries as of the date hereof,
including any employee who is on a leave of absence of any nature, paid or unpaid, authorized or unauthorized, and sets
forth for each such individual the following: (i) name; (ii) title or position; (iii) the entity or entities by which such
individual is employed; (iv) hire or start date and service date; (v) base salaries or base hourly wage or contract rate; (vi)
target bonus rates or target commission rates and other incentive-based compensation; (vii) accrued but unused vacation
or paid time off balance; (viii) active or inactive status and, if applicable, the anticipated date of return to service; (ix)
full-time or part-time status; (x) exempt or non-exempt status; (xi) employment location; (xii) severance upon
termination or upon the consummation of the transactions contemplated hereby; and (xiii) in which Company Employee
Plans the individual participates.

(b)  To the Company’s Knowledge, no employees of the Company or any of its Subsidiaries are
represented by any labor or trade union, works council, employee association or other employee representative.  Neither
the Company nor any of its Subsidiaries is a party to, or otherwise subject to, any collective bargaining agreement or
other agreement with a labor or trade union, works council, employee association or other employee
representative.  Since January 1, 2015, there have been no strikes, lockouts, slow-downs, work stoppages, picketing, or
any other manner of collective labor unrest among the employees of the Company or its Subsidiaries and, during
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that time, none of the Company or its Subsidiaries has received written or any other notice, that such actions have been
threatened.  As of the date of this Agreement, to the Company’s Knowledge, there are no complaints pending or, to the
Knowledge of the Company, threatened against the Company or any of its Subsidiaries alleging that any of them has
violated any Laws or contracts that relate to wages, taxes and withholdings related to such wages, hours, employment or
termination of employment, employment policies or practices, paid time off or sick leave, meal and rest breaks, wage
statements, leave of absence rights, immigration Laws, terms and conditions of employment, compensation, labor or
employee relations, classification of employees (whether for purpose of overtime or employee/independent contractor
status or otherwise), affirmative action, government contracting, equal employment opportunity and fair employment
practices, workers’ compensation, unemployment compensation, whistle-blowing, retaliation or employee safety or
health.  As of the date of this Agreement, to the Company’s Knowledge, there is no organizational effort presently being
made or threatened by or on behalf of any labor or trade union, employee association or current or former employee of
the Company or any of its Subsidiaries with respect to the Company’s employees.

(c)  The Company and its Subsidiaries are and have been in compliance in all material respects
with all applicable Laws respecting employment and employment practices, terms and conditions of employment, wages
and hours, workplace safety, occupational health and safety, vacation pay, overtime pay, pay equity, notice of
termination, immigration, employee privacy, family, medical and other leaves, classifications of employees, consultants
and independent contractors, workers’ compensation and assessments, human rights and nondiscrimination, non-
harassment, and non-retaliation in employment.

(d)  The Company and its Subsidiaries do not have any liability as a result of the failure to
properly classify applicable persons as employees, independent contractors, leased employees or as person exempt from
overtime pay.  There are no material amounts of compensation outstanding, (including, but not limited to, vacation or
paid time off, paid sick leave, bonuses, commissions, or other liabilities accrued through the date of this Agreement) to
any current or former employee, independent contractor or leased employee other than accrued amounts representing
salary, fees, vacation, paid time off, paid sick leave, commissions compensation or bonus entitlements not yet due to be
paid or for the reimbursement of legitimate business expenses.

3.21.  Title to Personal Properties.  The Company or one of its Subsidiaries has good and marketable title to,
or, in the case of property held under a lease or other contractual obligation, a valid leasehold interest in, or right to use,
all of their tangible assets that are material to the Company and its Subsidiaries, taken as a whole.  None of the
Company’s or its Subsidiaries’ material tangible assets are subject to any Lien other than Permitted Liens.  Such tangible
assets are, in the aggregate, in good working order (ordinary wear and tear excepted).  Section 3.21 of the Company
Disclosure Schedule sets forth a true, correct and complete list of all leases of the Company or any of its Subsidiaries for
personal property having annual payment obligations in excess of $10,000, and the items of tangible property subject
thereto are in good working order (ordinary wear and tear excepted), and such property is in all material respects in the
condition required of such property by the terms of such lease applicable thereto.
 

3.22.  Transactions with Related Parties.  Neither the Company nor any of its Subsidiaries is a debtor or
creditor of, or otherwise party to any contract with or involved in any business arrangement with, any Related Party
(except for amounts due as salaries and bonuses under employment agreements or employee benefit plans and amounts
payable in reimbursement of ordinary expenses), and no Related Party owns or has owned any material asset, tangible or
intangible, that is used in the business of the Company or any of its Subsidiaries.
 

3.23.  Customers.  Section 3.23 of the Company Disclosure Schedule sets forth the names of the Company’s
top ten (10) customers (by dollar amount of revenue) for (i) the years ended December 31, 2015 and December 31, 2016
and (ii) the six month period ended June 30, 2017.  The Company has received no notice that, and otherwise has no
knowledge of, any such customer’s determination to cease to purchase, license or use the services of the Company, or
determination to materially and adversely reduce the purchase or license of such services from the Company, or
materially and adversely amend or terminate any current or pending statement of work or work order.
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3.24.  Bank Accounts.  Section 3.24 of the Company Disclosure Schedule sets forth a true and complete list

of (a) the name and address of each bank with which the Company or any of its Subsidiaries has an account or safe
deposit box, (b) the account number thereof and (c) the name of each person authorized to draw thereon or have access
thereto.
 

3.25.  Books and Records.  The minute books and stock record books of the Company and its Subsidiaries, all
of which have been made available to Buyer, are complete and correct and have been maintained in accordance with
sound business practices. The minute books of the Company and its Subsidiaries contain accurate and complete records
of all meetings, and actions taken by written consent of, the Company Stockholders, the Company’s Board of Directors
and any committees thereof, and no meeting, or action taken by written consent, of any such Company Stockholders,
Company’s Board of Directors or committee has been held for which minutes have not been prepared and are not
contained in such minute books.
 

3.26.  No Other Representations and Warranties.  Except as expressly set forth in this Article III and, with
respect to Company Equityholders, as set forth in their respective Letters of Transmittal and Joinders executed in
connection with this Agreement, neither the Company, its Affiliates, or any Person on their behalf has made, nor are any
of them making, any representation or warranty, written or oral, express or implied, at law or in equity in respect of the
Company, its Subsidiaries or their businesses in connection with the Merger or the other transactions contemplated
hereby, and any other such representations and warranties are hereby expressly disclaimed.  The Buyer and Merger Sub
acknowledge and agree that, except as set forth in this Article III, none of the Buyer, Merger Sub or any of their agents,
employees or representatives is relying on any other representation or warranty of the Company, its Affiliates or any
other Person, including regarding the accuracy or completeness of any such other representations or warranties or the
omission of any material information, regardless of the forum in which such information has been made available,
whether express or implied, in each case with respect to the Merger and the other transactions contemplated hereby.
 

ARTICLE IV  REPRESENTATIONS AND WARRANTIES OF THE BUYER AND THE MERGER SUB

The Buyer and Merger Sub represent and warrant to the Company, except as set forth herein or in the Buyer
Disclosure Schedule, as follows:

4.1.  Organization, Standing and Power.  Each of the Buyer and Merger Sub is a corporation duly organized,
validly existing and in good standing under the Laws of the jurisdiction of its incorporation, has all requisite corporate
power and authority to own, lease and operate its properties and assets and to carry on its business as conducted on the
date of this Agreement, and is duly qualified to do business and, where applicable as a legal concept, is in good standing
as a foreign corporation in each jurisdiction in which the character of the properties it owns, operates or leases or the
nature of its activities makes such qualification necessary.
 

4.2.  Authority; No Conflict; Required Filings and Consents.

(a)  Each of the Buyer and Merger Sub has all requisite corporate power and authority to enter
into this Agreement and, subject to the adoption of this Agreement by the Buyer as sole stockholder of Merger Sub
(which shall occur immediately after the execution and delivery of this Agreement), to consummate the transactions
contemplated by this Agreement.  The board of directors of Merger Sub has (i) deemed the Merger advisable and in the
best interests of Merger Sub and the Buyer, as Merger Sub’s sole stockholder, (ii) approved this Agreement and the
Merger in accordance with the DGCL upon the terms and subject to the conditions set forth herein and (iii)
recommended the adoption of this Agreement by the Buyer, as Merger Sub’s sole stockholder.  The execution and
delivery of this Agreement and the consummation of the transactions contemplated by this Agreement by the Buyer and
Merger Sub have been duly authorized by all necessary corporate action on the part of each of the Buyer and Merger
Sub, subject to the adoption of this Agreement by the Buyer as sole stockholder of Merger Sub (which shall occur
immediately after the execution and delivery of this Agreement) and no other corporate or other action on the
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part of either Buyer or Merger Sub is necessary to authorize the execution and delivery of this Agreement by each of
Buyer and Merger Sub, the performance by each of Buyer and Merger Sub of its respective obligations hereunder or the
consummation by each of Buyer and Merger Sub of the transactions contemplated by this Agreement.  This Agreement
has been duly executed and delivered by each of the Buyer and Merger Sub and constitutes the valid and binding
obligation of each of the Buyer and Merger Sub, enforceable against each of them in accordance with its terms, except as
such enforceability may be limited by principles of public policy, and subject to the Bankruptcy and Equity Exception.

(b)  The execution and delivery of this Agreement by each of the Buyer and Merger Sub do not,
and the consummation by the Buyer and Merger Sub of the transactions contemplated by this Agreement will not, (i)
conflict with, or result in any violation or breach of, the Organizational Documents of the Buyer or Merger Sub, (ii)
conflict with, or result in any violation or breach of, or constitute (with or without notice or lapse of time, or both) a
default (or give rise to a right of termination, cancellation or acceleration of any obligation or loss of any material
benefit) under, require a consent, waiver or delivery of notice under, constitute a change in control under, require the
payment of a penalty under or result in the imposition of any Lien on the Buyer’s or Merger Sub’s assets under, any of
the terms, conditions or provisions of any lease, license, contract or other agreement, instrument or obligation to which
the Buyer or Merger Sub is a party or by which any of them or any of their properties or assets may be bound or (iii)
subject to the adoption of this Agreement by the Buyer as sole stockholder of Merger Sub (which shall occur
immediately after the execution and delivery of this Agreement) and subject to compliance with the requirements
specified in clauses (i) and (ii) of Section 4.2(c), conflict with or violate any Law applicable to the Buyer or Merger Sub
or any of its or their respective properties or assets.

(c)  No consent, approval, license, permit, order or authorization of, or registration, declaration,
notice or filing (other than a Current Report on Form 8-K with respect to this Agreement and the transactions
contemplated hereby) with, any Governmental Entity or any stock market or stock exchange on which shares of Buyer
common stock are listed for trading is required by or with respect to the Buyer or Merger Sub in connection with the
execution and delivery of this Agreement by the Buyer or Merger Sub or the consummation by the Buyer or Merger Sub
of the transactions contemplated by this Agreement, except for the filing of the Certificate of Merger with the Delaware
Secretary of State.

(d)  No vote of the holders of any class or series of the Buyer’s capital stock or other securities is
necessary for the consummation by the Buyer of the transactions contemplated by this Agreement.

4.3.  Buyer Capitalization.

(a)  As of July 28, 2017, the authorized capital of the Buyer consisted of (i) 100,000,000 shares of
Buyer Common Stock, of which 26,736,517 shares were issued and outstanding and (ii) 10,000,000 shares of Buyer
preferred stock, par value $0.00001 per share, none of which are issued or outstanding.  The rights, preferences,
privileges and restrictions of the capital stock of Buyer are as stated in the Buyer’s certificate of incorporation or
otherwise as provided under applicable Law.

(b)  All shares of Buyer Common Stock have been duly authorized and validly issued, and are
fully paid and non-assessable and have been issued and granted in all material respects in compliance with all applicable
securities Laws.  All shares of Buyer Common Stock which may be issued pursuant to the Merger, will be, when issued
in accordance with the terms hereof, voting stock that is duly authorized, validly issued, fully paid and non-assessable,
free and clear of any Liens created by Buyer (for the avoidance of doubt, excluding Liens arising under applicable
securities Laws) and not subject to any preemptive rights created by statute, the certificate of incorporation or bylaws of
Buyer or any contract to which Buyer is a party or by which it is bound and will have been issued in all material respects
in compliance with all applicable securities Laws.
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4.4.  Litigation.  As of the date hereof, there is no material litigation, action, suit, proceeding, claim,

arbitration or investigation pending or, to the knowledge of the Buyer or Merger Sub, threatened, against the Buyer or
Merger Sub, and neither the Buyer nor Merger Sub is subject to any outstanding order, writ, judgment, injunction or
decree of any Governmental Entity other than, in either case, as described in the SEC Reports.
 

4.5.  Operations of Merger Sub.  The Merger Sub was formed solely for the purpose of engaging in the
transactions contemplated by this Agreement, has engaged in no other business activities and has conducted its
operations only as contemplated by this Agreement.  Merger Sub has not incurred nor will it incur any liabilities or
obligations, except those incurred in connection with its organization and with the negotiation of this Agreement and the
performance of its obligations hereunder and the consummation of the transactions contemplated by this Agreement,
including the Merger.  As of the date of this Agreement, all of the issued and outstanding capital stock of Merger Sub is
owned beneficially and of record by Buyer, free and clear of all Liens (other than those created by this Agreement and
the transactions contemplated by this Agreement).
 

4.6.  Brokers.  No agent, broker, investment banker or financial advisor is or shall be entitled, as a result of
any action, agreement or commitment of the Buyer or any of its Subsidiaries, to any broker’s, finder’s, financial
advisor’s or other similar fee or commission in connection with any of the transactions contemplated by this Agreement.
 

4.7.  SEC Reports.  Buyer has filed all reports and other documents required to be filed by the Buyer under
the Exchange Act, for the 12 months preceding the date hereof (the foregoing materials, including the exhibits thereto
and documents incorporated by reference therein being collectively referred to herein as the “SEC Reports”) on a timely
basis. The SEC Reports comply in all material respects with the requirements of the Exchange Act and none of the SEC
Reports, when filed, contained any untrue statement of a material fact or omitted to state a material fact required to be
stated therein or necessary in order to make the statements therein, in the light of the circumstances under which they
were made, not misleading. The financial statements of Buyer included in the SEC Reports comply in all material
respects with applicable accounting requirements and the rules and regulations of the Commission with respect thereto
as in effect at the time of filing.
 

4.8.  Sufficiency of Funds.  Buyer has available to it sufficient funds to satisfy all of its payment obligations
at the Closing.  The shares of Buyer Common Stock to be issued pursuant to this Agreement have been duly authorized
and, when issued and delivered in accordance with the terms of this Agreement, will be validly issued, fully paid and
non-assessable, and, subject to the Lock-Up Agreements, freely transferable, free of liens, restrictions and encumbrances
created by Buyer and not subject to preemptive rights created by statute, the Buyer’s organizational documents or any
material Contract to which Buyer is a party or is bound.
 

4.9.  Absence of Certain Changes.  Since March 31, 2017, there has not been any Change that has had a
Buyer Material Adverse Effect. 
 

4.10.  No Other Representations or Warranties.  Except as expressly set forth in this Article IV, none of the
Buyer, Merger Sub or any Person on their behalf has made, nor are any of them making, any representation or warranty,
written or oral, express or implied, at law or in equity in respect of the Buyer, Merger Sub, the Buyer’s other
Subsidiaries or their businesses in connection with the Merger or the other transactions contemplated hereby, and any
other such representations and warranties are hereby expressly disclaimed.  The Company and the Company
Equityholder Representative (on behalf of all Company Equityholders) acknowledge and agree that, except as set forth
in this Article IV, none of the Company, the Company Equityholder Representative or any of their agents, employees or
representatives is relying on any other representation or warranty of the Buyer, Merger Sub or any other Person,
including regarding the accuracy or completeness of any such other representations or warranties or the omission of any
material information, regardless of the forum in which such information has been made available, whether express or
implied, in each case with respect to the Merger and the other transactions contemplated hereby.
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ARTICLE V  COVENANTS

5.1.  Public Disclosure.  Neither the Company nor the Buyer shall issue any press release or make any
public statement regarding the Merger or this Agreement, without the prior written consent of the other party, except as
may be required by Law or stock market regulations (including with respect to the Buyer’s disclosures relating to this
Agreement and the transactions contemplated hereby as required under the Securities Act), in which case the Buyer or
the Company shall consult with the other party before issuing any press release or otherwise making any required public
statement with respect to the Merger or this Agreement; provided, that any such press release or public statement as may
be required by Law or stock market regulations may be issued without such consultation if the party making the release
or statement has used its commercially reasonable efforts to consult with the other party prior to such release or
statement; provided,  further, that the Buyer shall be permitted, without the prior consent of the Company, to make
public statements and disclosures consistent with the content of the press release announcing the transactions
contemplated by this Agreement from and after the issuance of such press release.
 

5.2.  Stockholder Consent or Approval.  The Company shall, in accordance with the Company Certificate of
Incorporation and the Company Bylaws and the applicable requirements of the DGCL (including Sections 228 and 262
of the DGCL), (i) solicit the Written Consent for the adoption of this Agreement and the approval of the Merger and the
other transactions contemplated hereby and (ii) cause a copy of a notice satisfying the requirements of Sections 228 and
262 of the DGCL in the form attached hereto as Exhibit E (the “Appraisal Rights Notice”) to be delivered, promptly
after receipt of the Company Stockholder Approval, to the physical or electronic address on record for each stockholder
of the Company who is entitled to vote upon adoption of this Agreement.  Without limiting the foregoing and
notwithstanding anything to the contrary in this Agreement, the Company shall deliver to the Buyer the Written Consent,
together with a certificate executed on behalf of the Company by its corporate Secretary certifying that such Written
Consent reflects the Company Stockholder Approval, within two (2) hours following the execution of this Agreement.
 

5.3.  Indemnification of Directors and Officers.

(a)  From the Effective Time through the sixth (6 ) anniversary of the date on which the Effective
Time occurs, each of the Buyer and the Surviving Corporation shall, subject to the terms, conditions and limitations of
the Company Certificate of Incorporation, the Company Bylaws and the indemnification agreements between the
Company and the officers and directors of the Company set forth on Section 5.3(a) of the Company Disclosure Schedule
and in effect as of the date of this Agreement (the “Indemnification Agreements”), jointly and severally, indemnify each
Company Indemnified Party against all claims, losses, liabilities, damages, judgments, fines and reasonable fees, costs
and expenses, including attorneys’ fees and disbursements, incurred in connection with any claim, action, suit,
proceeding or investigation, whether civil, criminal, administrative or investigative, arising out of or pertaining to the
fact that the Company Indemnified Party is or was an officer or director of the Company or any of its Subsidiaries or any
predecessor thereof, whether asserted or claimed prior to, at or after the Effective Time, to the fullest extent permitted
under the DGCL for officers and directors of Delaware corporations.  To the extent permitted under the DGCL, but
subject to the terms, conditions and limitations of the Company Certificate of Incorporation, the Company Bylaws and
the Indemnification Agreements, each Company Indemnified Party will be entitled to advancement of expenses in
connection with matters for which such Company Indemnified Party is eligible to be indemnified pursuant to this
Section 5.3(a) from either the Buyer or the Surviving Corporation promptly after receipt by the Buyer or the Surviving
Corporation from the Company Indemnified Party of a request therefor, subject to the execution by such Company
Indemnified Party of appropriate undertakings to repay such advanced costs and expenses if such Company Indemnified
Party is ultimately determined not entitled to be indemnified for such advanced costs and expenses.

(b)  The certificate of incorporation and by-laws of the Surviving Corporation shall contain, and
the Buyer shall cause the certificate of incorporation and by-laws of the Surviving Corporation to so contain, provisions
no less favorable with respect to indemnification, advancement of expenses and exculpation of present and
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former directors and officers of the Company and its Subsidiaries or any predecessor thereof than are set forth in the
certificate of incorporation and by-laws of the Company immediately prior to the execution and delivery of this
Agreement.

(c)  Subject to the following sentence, the Surviving Corporation shall maintain a six (6) year
extended reporting period endorsement with respect to the Current D&O Insurance (a “Reporting Tail Endorsement”)
and maintain such endorsement in full force and effect for its full term.  Any premium or other cost or expense relating
to the Reporting Tail Endorsement that has not been paid prior to the Effective Time shall constitute Unpaid Company
Transaction Expenses.

(d)  If the Buyer, the Surviving Corporation or any of the Company’s Subsidiaries (i) shall
consolidate with or merge into any other Person and shall not be the continuing or surviving corporation or entity of
such consolidation or merger or (ii) shall transfer all or substantially all of its properties and assets to any Person, then,
and in each such case, proper provisions shall be made so that the successor and assigns of the Buyer, the Surviving
Corporation or such Subsidiary, as the case may be, shall assume all of the obligations of this Section 5.3.

(e)  The provisions of this Section 5.3 shall operate for the benefit of, and shall be enforceable by,
each of the Company Indemnified Parties, their heirs and their permitted assigns.

5.4.  Tax Matters.

(a)  Subject to this Section 5.4, the Buyer shall prepare or shall cause to be prepared, and the
Buyer shall file or shall cause to be filed, all Tax Returns of the Company and its Subsidiaries required to be filed after
the Closing Date (taking into account extensions) that relate to a Tax period of the Company ending on or before the
Closing Date.  Each such Tax Return shall be prepared and filed in a manner consistent with the Company’s past practice
with respect to similar Tax Returns unless otherwise required pursuant to applicable Law.  The Buyer shall provide the
Company Equityholder Representative, for the Company Equityholder Representative’s review, comment and approval
(such approval not to be unreasonably withheld), a copy of any such Tax Return at least thirty (30) calendar days prior to
the due date (including extensions) for filing such Tax Returns.   

(b)  The Buyer shall prepare and timely file or shall cause to be prepared and timely filed all other
Tax Returns for the Company and its Subsidiaries (such Tax Returns, to the extent related to a Straddle Period, “Buyer
Prepared Tax Returns”).  The Buyer shall not make any election or amend any previously filed Tax Return for the
Company and its Subsidiaries in relation to the Pre-Closing Tax Period without the consent of the Company
Equityholder Representative (such consent not to be unreasonably withheld, delayed or conditioned) unless otherwise
required by applicable Law.  No election under Section 338(g) or Section 336(e) of the Code shall be filed with respect
to the transactions contemplated herein.

(c)  Any Buyer Prepared Tax Return shall be prepared on a basis consistent with the last previous
similar Tax Return unless otherwise required pursuant to applicable Law.  The Buyer shall provide the Company
Equityholder Representative with a copy of each Buyer Prepared Tax Return (and such additional information regarding
such Tax Return as may reasonably be requested by the Company Equityholder Representative) for review and comment
at least thirty (30) calendar days prior to the filing of such Buyer Prepared Tax Return, in the case of Income Tax
Returns, and in such period of time prior to filing as the Buyer shall reasonably determine to be practicable in the case of
any other Buyer Prepared Tax Return.  The Buyer shall reflect all timely received, reasonable comments of the Company
Equityholder Representative to such Buyer Prepared Tax Returns with respect to Pre-Closing Tax Periods.

(d)  The Buyer and the Company Equityholders agree that if the Company or any of its
Subsidiaries is permitted but not required under applicable Tax Laws to treat the Closing Date as the last day of a
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taxable period, the Buyer and the Company Equityholders shall treat such day as the last day of a taxable period of the
Company or its Subsidiary as applicable.

(e)  The portion of any Taxes for a Straddle Period shall be deemed to equal (i) in the case of
Taxes that (x) are not described in (ii), the amount which would be payable if the taxable year ended with the Closing
Date, and (ii) in the case of real property, personal property and other ad valorem Taxes, the amount of such Taxes for
the entire period multiplied by a fraction the numerator of which is the number of calendar days in the period ending
with and including the Closing Date and the denominator of which is the number of calendar days in the Straddle Period;
provided, however, that in each case appropriate adjustments shall be made to reflect specific events that can be
identified and specifically allocated as occurring on or prior to the Closing Date or occurring after the Closing Date. 

(f)  The Buyer will have the responsibility for, and the right to control any audit, litigation or
other proceeding with respect to Taxes or Tax Returns of the Company and its Subsidiaries (each, a “Tax Claim”);
provided, however, that, with respect to any Tax Claim that relates in whole to Pre-Closing Taxes for which the
Company Equityholders may be liable (including pursuant to this Agreement), the Company Equityholder
Representative shall have the right to review in advance and comment upon all submissions made in the course of such
Tax Claims (including any administrative appeals thereof), and the Company Equityholder Representative’s consent (not
to be unreasonably withheld or delayed) shall be required for any settlement of any Tax Claims by the Buyer that could
reasonably affect the liability of the Company Equityholders pursuant to this Agreement.  Notwithstanding anything to
the contrary in this Agreement, the conduct of any Tax Claim shall be governed by this Section 5.4(f) and not Section
7.3(a).

(g)  All Tax allocation, Tax indemnity, Tax sharing or other similar agreements to which the
Company or any Subsidiary is a party or bound by (other than (i) Ordinary Commercial Agreements, and (ii) agreements
solely among the Company and its Subsidiaries) shall be terminated as of the Closing Date and, after the Closing Date,
none of the Company or any Subsidiary shall be bound thereby or have any liability thereunder.

(h)  The Company Equityholders, and the Buyer shall each be responsible for the payment of fifty
percent (50%) of any transfer, sales, use, stamp, conveyance, value added, recording, registration, documentary, filing
and other similar Taxes, fees or charges (including, without limitation, notary fees) arising in connection with the
consummation of the transactions contemplated by this Agreement (collectively, “Transfer Taxes”), provided,  however,
that the Buyer shall be responsible for one hundred percent (100%) of any stock transfer Taxes imposed on the issuance
of Buyer Common Stock in connection with a Future Contingent Payment (other than stock transfer Taxes referred to in
the penultimate sentence of Section 2.2(b)).  The Company Equityholder Representative and the Buyer shall cooperate in
timely making all filings, returns, reports and forms as necessary or appropriate to comply with the provisions of all
applicable Laws in connection with the payment of such Transfer Taxes, and shall reasonably cooperate in good faith to
minimize the amount of any such Transfer Taxes payable in connection therewith.    

(i)  The Buyer, the Company Equityholders and the Company Equityholder Representative shall
reasonably cooperate in the preparation of all Tax Returns and the conduct of all Tax Claims or other administrative or
judicial proceedings relating to the determination of any Tax for any Tax periods for which one party could reasonably
require the assistance of the other party in obtaining any necessary information.  Such cooperation shall include the
retention and (upon the other party’s request) the provision of records and information which are reasonably relevant to
any such Tax Return, Tax Claim or any tax planning and making employees available on a mutually convenient basis to
provide additional information and explanation of any material provided hereunder.

5.5.  Employee Matters.

(a)  For a period of [***] following the Effective Time, and subject to Section 5.5(d), Buyer will
provide, or will cause to be provided, to Continuing Employees cash compensation, including base salary or wage
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rate, commission and target bonus opportunity, and benefits on terms at least as favorable in the aggregate as the total
cash compensation opportunities and benefits provided to the Continuing Employee by the Company immediately prior
to the Effective Time, excluding for this purpose, any defined benefit pension, equity incentive plans and retiree welfare
benefit plans in which a Continuing Employee participates or is eligible to participate in prior to the Effective Time. 

(b)  As of and following the Effective Time, Buyer, in its sole discretion, will, or will cause a
Buyer Subsidiary to, either (i) continue Company Employee Plans with respect to Continuing Employees, (ii) permit
Continuing Employees and, as applicable, their eligible dependents, to participate in the employee benefit plans,
programs or policies (including without limitation any plan intended to qualify within the meaning of Section 401(a) of
the Code and any vacation, sick, or personal time off plans or programs) of Buyer, or (iii) a combination of clauses (i)
and (ii).  To the extent Buyer elects to have Continuing Employees and their eligible dependents participate in its
employee benefit plans, programs or policies following the Effective Time, Buyer shall, or shall cause a Buyer
Subsidiary to, treat, and cause the applicable benefit plans in which Continuing Employees are entitled to participate to
treat, the service of Continuing Employees with the Company, its Subsidiaries or any of its predecessors to the extent
previously recognized by the Company or its Subsidiaries as of the date hereof attributable to any period before the
Effective Time as service rendered to Buyer or any Subsidiary of Buyer for purposes of eligibility to participate, vesting
and for other appropriate benefits including the applicability of minimum waiting periods for participation, but
excluding benefit accrual (including minimum pension amount), equity incentive plans and eligibility for early
retirement under any benefit plan of Buyer or eligibility for retiree welfare benefit plans or as would otherwise result in a
duplication of benefits. Without limiting the foregoing, Buyer shall cause any pre-existing conditions or actively at work
or similar limitations, eligibility waiting periods or evidence of insurability requirements under any health or similar plan
of Buyer or a Buyer Subsidiary to be waived with respect to Continuing Employees and their eligible dependents;
provided, however, that with respect to preexisting conditions, such conditions shall be waived to the extent waived
under the corresponding plan in which Continuing Employees participated immediately prior to the date Continuing
Employees and their eligible dependents are transitioned to Buyer’s, or Buyer’s Subsidiary’s, health or similar plans.
Buyer shall also cause any deductibles paid by Continuing Employees under any of the Company’s health plans in the
plan year in which Continuing Employees and their eligible dependents are transitioned to Buyer’s, or a Buyer’s
Subsidiary’s, health or similar plans to be credited towards deductibles under the health plans of Buyer or any Subsidiary
of Buyer.

(c)  To the extent that Buyer elects to continue any Company Employee Plan with respect to
Continuing Employees and notifies the Company reasonably in advance of the Effective Time, the Company shall use
commercially reasonable efforts to ensure that the applicable Company Employee Plan remains in full force and effect
following the Effective Time, without any interruption of participation and coverage of Continuing Employees,
including without limitation, executing any and all documents and instruments reasonably necessary to effect any
required assignment or assumption of underlying plan documents, trusts, contracts or other agreements, seeking express
written acknowledgements by any Third Party, and taking any other actions reasonably requested by the Buyer to
facilitate the continuation of such Company Employee Plan.

(d)  To the extent Buyer elects to have Continuing Employees and their eligible dependents
participate in its employee benefit plans, program or policies following the Effective Time, following the Closing, the
Code Section 125 flexible spending plan maintained or to be established by Buyer or one of its Subsidiaries (the “Buyer
125 Plan”) shall credit each Continuing Employee’s flexible spending account with the balance recognized by the
Company immediately prior to Closing.  Each Continuing Employee eligible to participate in the Buyer 125 Plan shall
be permitted to continue his or her election in effect under the flexible spending account maintained by the Company or
a Company Subsidiary for the remainder of the calendar year in which the Closing Date occurs, subject to the limitation
on contributions contained in the related Company Employee Plan, and Buyer shall, or shall cause its Subsidiaries to,
honor any such election, and the Buyer 125 Plan shall honor any claims incurred by a Continuing Employee during such
calendar year that would otherwise be an eligible expense under the related Company Employee Plan, whether or not
such expense was incurred before, on or after the Closing Date.
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(e)  Nothing in this Agreement will require the continued employment of any Person, and except

as expressly set forth in this Section 5.5, no provision of this Agreement will prevent Buyer or any Buyer Subsidiary
from amending or terminating any Company Employee Plan or benefit plans of Buyer or any Buyer Subsidiary.

(f)  The Company and Buyer acknowledge and agree that all provisions contained in this Section
5.5 with respect to employees are included for the sole benefit of the respective parties and will not create any right in
any other Person, including any employees, former employees, any participant in any Company Employee Plan or any
beneficiary thereof, nor will require the Company or Buyer to continue or amend any particular benefit plan after the
consummation of the transactions contemplated by this Agreement for any employee or former employee of the
Company, and any such plan may be amended or terminated in accordance with its terms and applicable Law.

5.6.  Rule 144.  With a view to making available to Company Equityholders the benefits of SEC Rule 144
and any other SEC rule or regulation that may at any time permit Company Equityholders to sell shares of Buyer
Common Stock to the public without registration, Buyer shall use commercially reasonable efforts: (a) to make and keep
available adequate current public information, as those terms are understood and defined in SEC Rule 144, (b) file with
the SEC in a timely manner all reports and other documents required of it under the Securities Act and the Exchange
Act; and (c) furnish to each Company Equityholder upon request, so long as the Company Equityholder owns any shares
of the Buyer Common Stock, forthwith upon request (i) a written statement that Buyer has complied with the reporting
requirements of SEC Rule 144, the Securities Act, and the Exchange Act; and (ii) such other information as may be
reasonably requested in availing such Company Equityholder of any SEC rule or regulation that permits the sale of any
such securities without registration. Subject to the expiration of any lock-up period contemplated by the Lock-up
Agreement, in connection with any sale, transfer or disposition of any Buyer Common Stock by any Company
Equityholder, Buyer agrees promptly to cause its transfer agent to remove any restrictive legend on stock certificates
representing shares of Buyer Common Stock sold, transferred or distributed to the transferees and if necessary to instruct
its counsel to promptly issue an opinion confirming to the transfer agent the right to have such legend removed. Buyer
shall, under no circumstances, be required to register the shares of Buyer Common Stock issuable under the Securities
Act.
 
 

ARTICLE VI  CONDITIONS TO MERGER

6.1.  Conditions to Each Party’s Obligation to Effect the Merger.  The respective obligations of each party to
this Agreement to effect the Merger shall be subject to the satisfaction on or prior to the Closing Date of the following
conditions:
 

(a)  Stockholder Approval.  The Company shall have obtained the Company Stockholder
Approval.

(b)  Governmental Approvals.  Other than the filing of the Certificate of Merger with the
Delaware Secretary of State (which shall be filed in accordance with Section 1.1), all authorizations, consents, orders or
approvals of, or declarations or filings with, or expirations of waiting periods imposed by, any Governmental Entity in
connection with the Merger and listed on Schedule 6.1(b) of the Company Disclosure Schedule shall have been filed,
been obtained or occurred.

(c)  No Injunctions.  No Governmental Entity of competent jurisdiction shall have enacted,
issued, promulgated, enforced or entered any order, executive order, stay, decree, judgment or injunction (preliminary or
permanent) or statute, rule or regulation which is in effect and which has the effect of making the Merger illegal,
otherwise prohibiting consummation of the Merger.

-44-  
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY

FILED HEREWITH OMITS THE INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS
ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT HAS BEEN FILED SEPARATELY WITH

THE SECURITIES AND EXCHANGE COMMISSION.
 

 



 
6.2.  Additional Conditions to Obligations of the Buyer and Merger Sub.  The obligations of the Buyer and

Merger Sub to effect the Merger shall be subject to the satisfaction on or prior to the Closing Date of each of the
following additional conditions, each of which may be waived, in writing, exclusively by the Buyer and Merger Sub:
 

(a)  Representations and Warranties.  The representations and warranties of the Company set forth
in this Agreement shall be true and correct as of the date of this Agreement, except to the extent such representations and
warranties are specifically made as of a particular date, in which case such representations and warranties shall be true
and correct as of such date; and, the Buyer shall have received a certificate, in a form reasonably satisfactory to the
Buyer, signed on behalf of the Company by an authorized officer of the Company to such effect.

(b)  Performance of Obligations of the Company.  The Company shall have performed in all
material respects all obligations required to be performed by it under this Agreement on or prior to the Closing Date; and
the Buyer shall have received a certificate, in a form reasonably satisfactory to the Buyer, signed on behalf of the
Company by an authorized officer of the Company to such effect.

(c)  Escrow Agreement.  The Company Equityholder Representative and the Escrow Agent shall
have executed and delivered to the Buyer the Escrow Agreement.

(d)  Exchange Agent Agreement.  The Exchange Agent and the Company Equityholder
Representative shall have executed and delivered to the Buyer the Exchange Agent Agreement.

(e)  Resignations.  The Buyer shall have received a resignation letter, effective as of the Closing
and in form and substance reasonably satisfactory to the Buyer, from each director and officer of the Company (other
than any such resignations which the Buyer designates, by written notice to the Company, as unnecessary).

(f)  Lock-Up Agreements and Investor Questionnaires.  Each Key Stockholder shall have
executed and delivered a Lock-Up Agreement and an Investor Questionnaire, each of which shall be in full force and
effect.

(g)  Consents and Waivers.  The Company shall have provided all necessary notices and obtained
all necessary consents listed on Schedule 6.2(g) of the Company Disclosure Schedule (in written form reasonably
satisfactory to the Buyer) and shall have delivered executed copies of such consents and waivers to the Buyer.

(h)  No Material Adverse Effect.  No Company Material Adverse Effect shall have occurred since
the date of the Agreement; and the Buyer shall have received a certificate, in a form reasonably satisfactory to the Buyer,
signed on behalf of the Company by an authorized officer of the Company to such effect.

(i)  Certificate of the Company’s Secretary.  The Buyer shall have received a certificate, in a
form reasonably satisfactory to the Buyer, signed on behalf of the Secretary of the Company, certifying as to (i) an
attached copy of the Company Certificate of Incorporation, (ii) an attached copy of the Company Bylaws, (iii) an
attached copy of the resolutions of the board of directors of the Company authorizing and approving the execution,
delivery and performance of this Agreement and the consummation of the transactions contemplated hereby, (iv) an
attached copy of the Written Consent; (v) an attached copy of a certificate of good standing for the Company issued by
the Secretary of State of the State of Delaware and dated as of a date not more than five (5) Business Days prior to the
Closing Date; and (vi) the fact that none of the foregoing documents has not been amended, modified, revoked or
rescinded in any respect.

(j)  FIRPTA Certificate.  The Company shall have delivered to the Buyer a certification that the
shares of Company Stock are not United States real property interests as defined in Section 897(c) of the Code,
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together with a notice to the Internal Revenue Service, in accordance with the Treasury Regulations under Sections 897
and 1445 of the Code.

(k)  Termination of Stockholder Agreements.  The Company shall have delivered to Buyer
evidence of termination of the Stockholder Agreements as of the Closing Date.

(l)  Estimated Closing Cash Consideration Statement.  The Company shall have delivered to the
Buyer the Estimated Closing Cash Consideration Statement.

(m)  Closing Payment Certificate.  The Company shall have delivered to the Buyer the Closing
Payment Certificate, including the Allocation Schedule attached thereto.

(n)  D&O Tail Insurance.  The Company shall have delivered to Buyer evidence of the purchase
of the Reporting Tail Endorsement.

(o)  Restrictive Covenant Agreements.  The Company shall delivered to Buyer evidence in form
and substance reasonably acceptable to Buyer that each employee set forth on Schedule 6.2(o) of the Company
Disclosure Schedule has entered into non-solicitation, non-competition and confidential information agreements.

(p)  Termination of Company Employee Plans.  The Company shall have delivered to Buyer
evidence that the Company has adopted resolutions, in form and substance reasonably acceptable to Buyer, terminating
the Confluence Life Sciences, Inc. SIMPLE IRA Plan, administered by UBS Financial Services Inc.

(q)  Indebtedness.  The Company shall have delivered to Buyer pay‑off letters, in form and
substance acceptable to Buyer from all holders of any Indebtedness (other than capital leases) of the Company.

(r)  Liens.  The Company shall have delivered to Buyer evidence in form and substance
acceptable to Buyer that all Liens (other than Permitted Encumbrances) affecting any assets of the Company and listed
on Schedule 6.2(r) of the Company Disclosure Schedule have been released.

(s)  Offer Letters.  Buyer shall have received executed Offer Letters from each of the individuals
listed on Schedule 6.2(s), accepting employment with Buyer.

(t)  Termination of Other Agreements.  The Company shall have executed and delivered to Buyer
a termination agreement terminating the agreements listed on Schedule 6.2(t).

6.3.  Additional Conditions to Obligations of the Company.  The obligation of the Company to effect the
Merger shall be subject to the satisfaction on or prior to the Closing Date of each of the following additional conditions,
each of which may be waived, in writing, exclusively by the Company:
 

(a)  Representations and Warranties.  The representations and warranties of the Buyer and Merger
Sub set forth in this Agreement shall be true and correct as of the date of this Agreement and as of the Closing Date as
though made on and as of the Closing Date except to the extent such representations and warranties are specifically
made as of a particular date, in which case such representations and warranties shall be true and correct as of such date;
and the Company shall have received a certificate, in a form reasonably acceptable to the Company, signed on behalf of
the Buyer by an authorized officer of the Buyer to such effect.

(b)  Performance of Obligations of the Buyer and Merger Sub.  The Buyer and Merger Sub shall
have performed in all material respects all obligations required to be performed by them under this Agreement on or
prior to the Closing Date; and the Company shall have received a certificate, in a form reasonably acceptable to the
Company, signed on behalf of the Buyer by an authorized officer of the Buyer to such effect.
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(c)  No Material Adverse Effect.  No Buyer Material Adverse Effect shall have occurred since the

date of the Agreement; and the Company shall have received a certificate, in a form reasonably satisfactory to the
Company, signed on behalf of the Buyer by an authorized officer of the Buyer to such effect.

(d)  Escrow Agreement.  The Buyer and the Escrow Agent shall have executed and delivered to
the Company the Escrow Agreement.

(e)  Exchange Agent Agreement.  The Exchange Agent and the Buyer shall have executed and
delivered to the Buyer the Exchange Agent Agreement.

ARTICLE VII  INDEMNIFICATION

7.1.  Indemnification by Company Equityholders.  Subject to the terms and conditions of this Article VII,
from and after the Closing, each Company Equityholder shall, severally and not jointly, in accordance with (and not in
excess of) such Company Equityholder’s Pro Rata Share, indemnify the Buyer and the Surviving Corporation, their
respective Affiliates, and each of their respective officers, directors, employees, stockholders, agents, other
representatives, successors and permitted assigns (each a “Buyer Indemnified Party”) in respect of, and hold them
harmless against and reimburse them for, any Damages suffered, incurred or sustained by any Buyer Indemnified Party
resulting from or arising out of:
 

(a)  the failure of any representation or warranty of the Company contained in Article III of this
Agreement to be true and correct as of the date of this Agreement or as of the Closing Date (except to the extent such
representation or warranty is specifically made as of a particular date, in which case the accuracy of such representation
or warranty shall be evaluated as of such date) or the failure of any representation or warranty of the Company contained
in any certificate delivered pursuant to Sections 6.2(a),  (b) or (h) hereunder to be true and correct as of the date of such
certificate; provided that materiality qualifications contained in any such representation or warranty shall be disregarded
for purposes of (i) determining the existence of any breach or inaccuracy of any such representation or warranty and (ii)
calculating the amount of Damages incurred by any Buyer Indemnified Party pursuant to this Section 7.1(a);

(b)  any failure by the Company to perform any of its covenants, obligations or agreements
contained in this Agreement that are required to be performed prior to the Effective Time;

(c)  any Unpaid Company Transaction Expenses or Indebtedness of the Company that were not
taken into account in the determination of the Final Closing Cash Consideration;

(d)  any Pre-Closing Taxes;

(e)  the allocation or misallocation of any portion of the Aggregate Consideration and/or the
Escrow Amount amongst the Company Equityholders, including as a result of any inaccuracy or error in the Allocation
Schedule as delivered to the Buyer prior to the Closing in accordance with Section 2.7(a);

(f)  any proceeding in respect of Dissenting Shares and any payments to any Person that was a
holder of Company Stock immediately prior to the Effective Time in respect of such Person’s Dissenting Shares, to the
extent such payments exceed the amount to which such Person would have been entitled pursuant to Section 2.1 in
respect of such Dissenting Shares if such Person had not exercised appraisal or dissenters rights in respect thereof;
and/or

(g)  any claim by a current or former holder of Company Stock or Company Equity Awards, or
any other Person, seeking to assert, or based upon: (i) ownership or rights to ownership of any shares of capital stock or
other equity securities of the Company, including any claims for breaches of fiduciary duties owed to such
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Person in such capacity; or (ii) any rights of a stockholder or other equity holder (other than, with respect to Company
Stockholders identified on the Allocation Schedule, in the case of clauses (i) and (ii), claims based on the rights of any
such Person to receive a portion of the payments contemplated to be made to such Person hereby as and to the extent set
forth herein), including any option, preemptive rights or rights to notice or to vote.

7.2.  Indemnification by the Buyer.  Subject to the terms and conditions of this Article VII, from and after
the Closing, the Buyer shall indemnify the Company Equityholders in respect of, and hold them harmless against and
reimburse them for, any Damages suffered, incurred or sustained by any Company Equityholder resulting from or
arising out of:
 

(a)  the failure of any representation or warranty of the Buyer or Merger Sub contained in this
Agreement to be true and correct as of the date of this Agreement or as of the Closing Date (except to the extent such
representation or warranty is specifically made as of a particular date, in which case the accuracy of such representation
or warranty shall be evaluated as of such date) or the failure of any representation or warranty of the Buyer contained in
any certificate delivered pursuant to Sections 6.3(a),  6.3(b) or 6.3(c) to be true and correct as of the date of such
certificate or other instrument; and/or

(b)  any failure by the Buyer or Merger Sub to perform any of their respective covenants,
obligations or agreements contained in this Agreement.

7.3.  Claims for Indemnification.

(a)  Third-Party Actions.  All claims for indemnification made under this Agreement resulting
from, related to or arising out of a Third-Party Action against an Indemnified Party shall be made in accordance with the
following procedures.  An Indemnified Party shall promptly deliver a Third-Party Claim Notice, and in any event within
[***] after receipt by the Indemnified Party of notice of any Third-Party Action or, if earlier, upon the assertion of any
such claim by a Third Party (provided that the failure to provide such notice in a timely manner shall not limit the rights
of the Indemnified Party, except to the extent the Indemnifying Party has been prejudiced by such delay), and shall
describe in reasonable detail (to the extent then known by the Indemnified Party) the facts constituting the basis for such
Third-Party Action and the amount of the claimed Damages and shall be accompanied by copies of any relevant and
material documentation submitted by the Third Party making such third-party claim.  At any time after delivery of such
Third-Party Claim Notice, the Indemnifying Party may, upon written notice thereof to the Indemnified Party, assume
control of the defense of such Third-Party Action with counsel reasonably satisfactory to the Indemnified Party;
provided that (i) the Indemnifying Party may only assume control of such defense if it acknowledges in writing to the
Indemnified Party that any and all Damages that may be assessed against the Indemnified Party in connection with such
Third-Party Action constitute Damages for which the Indemnified Party shall be entitled to indemnification pursuant to
this Article VII and (ii) the Company Equityholder Representative may not assume control of the defense of any Third-
Party Action involving any Governmental Entity or criminal liability or in which equitable relief, other than incidental
equitable relief that is not material to the Buyer or the Surviving Corporation, is sought against any Buyer Indemnified
Party.  If the Indemnifying Party does not or is not permitted to assume control of such defense, the Indemnified Party
shall control such defense.  The party not controlling such defense may participate therein at its own expense; provided
that if the Indemnifying Party assumes control of such defense and the Indemnified Party reasonably concludes, based
on advice from counsel, that the Indemnifying Party and the Indemnified Party have conflicting interests with respect to
such Third-Party Action, the reasonable fees and expenses of counsel to the Indemnified Party solely in connection
therewith shall be considered “Damages” for purposes of this Agreement.  If the Indemnifying Party assumes control of
such defense, (i) the Indemnified Party shall make available to the Indemnifying Party all books, records and other
documents and materials that are under the direct or indirect control of the Indemnified Party or any of its Subsidiaries
or other Affiliates and that the Indemnifying Party reasonably considers necessary or desirable for the defense of such
Third-Party Action, and (ii) the Indemnified Party shall otherwise cooperate as reasonably requested by the
Indemnifying Party in the defense of such Third-Party Action. The party controlling such defense shall actively and
diligently defend such claim and keep
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the other party advised of the status of such Third-Party Action and the defense thereof and shall consider
recommendations made by the other party with respect thereto.  The Indemnified Party shall not agree to any settlement
of such Third-Party Action without the prior written consent of the Indemnifying Party (which consent shall not be
unreasonably withheld, conditioned or delayed).  The Indemnifying Party shall not agree to any settlement of such
Third-Party Action that does not include a complete release of the Indemnified Party from all liability with respect
thereto or that imposes any liability or obligation on the Indemnified Party without the prior written consent of the
Indemnified Party (which consent shall not be unreasonably withheld, conditioned or delayed).

(b)  Procedure for Claims Not Involving Third Parties.  An Indemnified Party that determines in
good faith that it has a bona fide claim for indemnification under this Article VII that does not involve a Third-Party
Action shall deliver to the Indemnifying Party a Claim Notice.  To the extent the Indemnifying Party fails to provide a
written objection to the matters set forth in the Claim Notice within [***] following the Indemnifying Party’s receipt
thereof, the Indemnifying Party shall be deemed to have irrevocably agreed and consented to the Indemnified Party’s
positions with respect to such matters.

7.4.  Survival.

(a)  Except as otherwise provided in this Section 7.4, the representations and warranties of the
Company and the Buyer set forth in this Agreement shall survive the Closing and the consummation of the transactions
contemplated hereby and shall continue until the date that is [***] following the Closing Date, at which time they shall
expire.

(b)  The Company Fundamental Representations and the Buyer Fundamental Representations
shall survive the Closing and the consummation of the transactions contemplated hereby and shall continue until the date
that is [***].

(c)  The Company Special Representations shall survive the Closing and the consummation of
the transactions contemplated hereby and shall continue until [***] following the Closing Date, at which time they shall
expire.

(d)  All covenants and agreements of the parties contained in this Agreement shall survive the
Closing and the consummation of the transactions contemplated hereby and shall continue until [***], at which time
they will expire.

(e)  With respect to the survival periods specified above, the parties agree that they intend, and
hereby contractually agree, to lengthen or shorten the applicable statute of limitations period with respect to claims
relating thereto.

(f)  If an indemnification claim is properly asserted in writing pursuant to Section 7.3 prior to the
expiration of the survival period applicable to a representation, warranty, covenant or agreement that is the basis for such
claim, then such representation, warranty, covenant or agreement shall survive until, but only for the purpose of, the
resolution of such claim.

7.5.  Limitations.

(a)  Notwithstanding anything to the contrary contained in this Agreement:

(i)  except with respect to the Company Special Representations, the Company
Fundamental Representations and the Buyer Fundamental Representations (to which, with respect to each of the
foregoing, the limitation in this Section 7.5(a)(i) shall not apply), the Buyer Indemnified Parties or the Company
Equityholders shall not be entitled to receive any indemnification pursuant to Section 7.1(a) or 7.2(a), respectively,
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with respect to any individual claim for Damages if such claim pertains to Damages of less than [***], and if such claim
does not exceed such amount, such claim and the Damages alleged in relation thereto shall not be taken into account in
determining whether or not or to the extent to which the threshold described in subsection (ii) below has been exceeded;

(ii)  except with respect to the Company Special Representations, the Company
Fundamental Representations and the Buyer Fundamental Representations or fraud claims (to which, with respect to
each of the foregoing, the limitation in this Section 7.5(a)(ii) shall not apply), the Buyer Indemnified Parties or the
Company Equityholders shall not be entitled to receive any indemnification pursuant Section 7.1(a) or 7.2(a),
respectively, unless and until the aggregate amount of all Damages exceeds [***], in which event the Buyer Indemnified
Parties or the Company Equityholders shall only be entitled to Damages in excess of such [***] threshold;

(iii)  except with respect to the Company Special Representations, the Company
Fundamental Representations or fraud claims (to which, with respect to each of the foregoing, the limitation in this
Section 7.5(a)(iii) shall not apply), the amount of Damages that may be recovered by the Buyer Indemnified Parties
under Section 7.1(a) shall not exceed [***], and making a claim for distribution from [***] shall be the sole and
exclusive remedy available to the Buyer Indemnified Parties for any such Damages;

(iv)  except with respect to fraud claims, the Company Equityholders shall not be
entitled to receive any indemnification pursuant to this Article VII in an aggregate amount in excess of [***];

(v)  except with respect to fraud claims, in the case of claims under the Company
Special Representations, the Buyer Indemnified Parties shall not be entitled to receive any indemnification pursuant to
Section 7.1(a) in an aggregate amount in excess of the sum of (x) the Escrow Fund (which shall be recoverable by the
Buyer Indemnified Parties solely from the Escrow Fund) plus (y) [***]; provided,  however, that the aggregate amount
for which the Buyer Indemnified Parties shall be entitled to indemnity for claims under the Company Special
Representations shall not exceed [***]; provided, further, that any amounts recoverable by the Buyer Indemnified
Parties in respect of the cash portion of any Development Payment, Milestone Payment, Royalty Payment or Transfer
Payment shall only be recoverable [***] and in no event shall any Buyer Indemnified Party be entitled to recover any
amount previously paid or distributed to any Company Equityholder; provided, further, that any claims under the
Company Special Representations must first be recovered from [***];

(vi)  subject to the other limitations set forth in this Section 7.5, and except with respect
to fraud claims, in the case of claims under the Company Fundamental Representations, the Buyer Indemnified Parties
shall not be entitled to receive any indemnification pursuant to Section 7.1(a) in an aggregate amount in excess of the
sum of the (x) [***] plus (y) [***]; and

(vii)  subject to the other limitations set forth in this Section 7.5, and except with respect
to fraud claims, the Buyer shall only be permitted to recover any Damages directly from any Company Equityholder, if
and only to the extent that the Pro Rata Share of [***] represented by such Company Equityholder’s Company Stock
and Company Options shall be insufficient to indemnify fully the Buyer for their Pro Rata Share of such Damages;

(viii)  except with respect to fraud claims against the Company or such Company
Equityholder, in no event shall any Company Equityholder be liable to the Buyer Indemnified Parties for Damages (A)
in excess of such Company Equityholder’s Pro Rata Share of such Damages or (B) in an aggregate amount in excess of
the sum of the (x) [***] plus (y) [***].  Notwithstanding anything to the contrary herein, in no event shall any Company
Equityholder be liable for fraud committed by another Company Equityholder with respect to such Company
Equityholder’s own representations and warranties.
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(b)  Except with respect to (i) claims for fraud against the Company or any Company

Equityholder, (ii) claims for fraud against the Buyer, (iii) claims for equitable relief made with respect to breaches of any
covenant or agreement contained in this Agreement, the Exchange Agent Agreement or the Escrow Agreement and (iv)
disputes regarding the determination of Closing Cash Consideration (which shall be resolved and paid exclusively in
accordance with Section 2.6), from and after the Closing, the rights of the Indemnified Parties under this Article VII
shall be the sole and exclusive remedies of the Indemnified Parties and their respective Affiliates with respect to claims
under, or otherwise relating to the transactions that are the subject of, this Agreement, the Exchange Agent Agreement or
the Escrow Agreement.

(c)  For purposes of this Article VII, (i) if the Company Equityholders comprise the Indemnifying
Party, any references to the Indemnifying Party (except provisions relating to an obligation to make any payments) shall
be deemed to refer to the Company Equityholder Representative and (ii) if the Company Equityholders comprise the
Indemnified Party, any references to the Indemnified Party (except provisions relating to an obligation to make or a right
to receive any payments) shall be deemed to refer to the Company Equityholder Representative.

(d)  Without limiting the effect of any other limitation contained in this Article VII, for purposes
of computing the amount of any Damages incurred by any Buyer Indemnified Party under this Article VII, there shall be
deducted: an amount equal to the amount of any insurance proceeds, indemnification payments, contribution payments,
reimbursements or other recoveries actually received (net of actual out-of-pocket costs of enforcement, deductibles and
retro-premium adjustments) by Buyer or any of its Affiliates in connection with such Damages or any of the
circumstances giving rise thereto (it being understood that Buyer and any of its Affiliates shall be under no obligation to
make claims against any then-existing insurance policies).

7.6.  No Right of Contribution.  Neither the Company Equityholder Representative nor any Company
Equityholder shall make any claim for contribution from the Company or the Surviving Corporation with respect to any
indemnity claims arising under or in connection with this Agreement to the extent that the Company, Surviving
Corporation or any Buyer Indemnified Party is entitled to indemnification hereunder for such claim, and the Company
Equityholder Representative, on its own behalf and on behalf of all Company Equityholders, hereby waives any such
right of contribution from the Company or the Surviving Corporation it has or may have in the future.
 

7.7.  Effect of Investigation; Reliance.  The right to indemnification, payment of Damages or any other
remedy will not be affected by any investigation conducted, or any knowledge acquired (or capable of being acquired) at
any time, whether before or after the execution and delivery of this Agreement, with respect to the accuracy or
inaccuracy of or compliance with, any representation, warranty, covenant or agreement made by the Company or the
Buyer or any other matter.  The waiver of any condition based on the accuracy of any such representation or warranty, or
on the performance of or compliance with any such covenant or agreement, will not affect the right to indemnification,
payment of Damages, or any other remedy based on any such representation, warranty, covenant or agreement.  No
Indemnified Party shall be required to show reliance on any representation, warranty, certificate or other agreement in
order for such Indemnified Party to be entitled to indemnification hereunder.
 

7.8.  Manner of Payment; Release of Escrow.

(a)  Any payment that the Company Equityholders are obligated to make to any Buyer
Indemnified Parties pursuant to this Article VII shall be made (i) first, to the extent there are sufficient Escrow Funds, by
release of such Escrow Funds to the Buyer Indemnified Parties from the Escrow Account by the Escrow Agent, and the
Buyer and the Company Equityholder Representative shall deliver joint written instructions to the Escrow Agent to such
effect, (ii) second, to the extent the Escrow Funds are insufficient to pay any remaining sums due, then, solely to the
extent permitted hereunder, in accordance with Section 7.9, and (iii) third, to the extent the Escrow Funds and amounts
then available under Section 7.9 are insufficient to pay any remaining sums due, then, solely to the extent permitted
hereunder (and, for the avoidance of doubt, subject to the limitations set forth in Section 7.5), directly from
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the Company Equityholders in accordance with their respective Pro Rata Shares.  Any release of Escrow Funds shall be
comprised of cash and/or Buyer Common Stock as the Buyer may elect in its sole discretion. 

(b)  On the [***] of the Closing Date, the Buyer and the Company Equityholder Representative
shall jointly instruct the Escrow Agent to release the then remaining Escrow Funds (to the extent such funds or shares of
Buyer Common Stock are not then subject to any claim by the Buyer Indemnified Parties), to (i) the Exchange Agent for
further distribution to the Company Stockholders in accordance with Section 2.1 and (ii) to the Buyer or the Surviving
Corporation for further distribution to the former holders of Company Options in accordance with Section 2.5.  Any
amounts or shares retained by the Escrow Agent shall be released (to the extent such funds are not utilized to indemnify
any Buyer Indemnified Party) to the Exchange Agent or to the Buyer or the Surviving Corporation, as applicable, in
accordance with the prior sentence upon the final and binding resolution of the claims pending on the [***] of the
Closing Date.

7.9.  Right to Satisfy Certain Indemnification Claims by Reducing Certain Future Contingent Payments.

(a)  Subject to other provisions of this Article VII (including the limitations set forth in Section
7.5), with respect to claims arising out of the Company Fundamental Representations, the Company Special
Representations and any claims for fraud, the Buyer is expressly authorized, but shall not be obligated, to set off against
each Company Equityholder [***] any Damages for which it is entitled to indemnification hereunder from such
Company Equityholder, with respect to any claim for indemnification pursuant to this Article VII, against the cash
portion of any Development Payment, Milestone Payment, Royalty Payment or Transfer Payment.

(b)  Subject to Section 7.7 and Section 7.9(a), if at the time any Development Payment, Milestone
Payment, Royalty Payment or Transfer Payment is due and payable there shall be any outstanding claim for
indemnification made in accordance with this Article VII, the amount of Damages with respect to which shall not have
been finally determined, then the Buyer shall be entitled, but shall not be required, subject the limitations set forth in
Section 7.5, to withhold from the cash portion of such Development Payment, Milestone Payment, Royalty Payment or
Transfer Payment the amount of Damages the Buyer Indemnified Party reasonably estimates it is entitled to with respect
to such claim in accordance with this Article VII.  If the final amount of Damages for such claim is determined to be less
than the amount withheld from such Development Payment, Milestone Payment, Royalty Payment or Transfer Payment,
then the Buyer shall promptly cause the difference to be delivered to the Company Equityholders in accordance with this
Agreement.  If the final amount of Damages for such claim for indemnification is determined to exceed the amount by
which such Development Payment, Milestone Payment, Royalty Payment or Transfer Payment was reduced for such
claim, then the Buyer shall continue to be entitled to indemnification for the amount of such excess subject to the terms
and conditions of this Article VII.

7.10.  Treatment of Indemnification Payments.  Any payment made pursuant to this Article VII shall be
treated by the Buyer, the Surviving Corporation and the Company Equityholders, for federal income Tax and other
applicable Tax purposes, unless otherwise required by applicable Law, as an adjustment to the Aggregate Consideration.
 

ARTICLE VIII  EXPENSES AND AMENDMENT

8.1.  Termination.  Buyer may terminate this Agreement in the event that the Written Consent has not been
received by Buyer within two (2) hours following the execution of this Agreement in accordance with Section 5.2;
 provided that Buyer is not then in breach of this Agreement so as to cause the conditions to Closing set forth in Section
6.3(a) or 6.3(b) from being satisfied.   In the event that Buyer terminates this Agreement pursuant to this Section 8.1, this
Agreement shall become void and there shall be no liability or obligation on the part of Buyer, the Company, Merger
Sub or their respective officers, directors, stockholders or Affiliates; provided, that (a) any such termination shall not
relieve any party from liability for damages for any willful or intentional breach of this Agreement by another party prior
to or in connection with such termination, and (b) each of this Section 8.1,  Section
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8.2 and Article X of this Agreement and the Confidentiality Agreement shall remain in full force and effect and survive
any termination of this Agreement.  Nothing shall limit or prevent any party from exercising any rights or remedies it
may have under Section 10.9 if this Agreement is terminated pursuant to this Section 8.1. 
 

8.2.  Fees and Expenses. 
 

(a)  Except as set forth in this Section 8.2 or otherwise in this Agreement (including in Section
2.1(d)(i) and Section 2.6(b)(v)), all fees and expenses incurred in connection with this Agreement and the transactions
contemplated hereby shall be paid by the party incurring such fees and expenses, whether or not the Merger is
consummated.  The Buyer and the Company Equityholders shall share equally all fees and expenses relating to the
Escrow Agent.  The Buyer shall be solely responsible for all fees and expenses relating to the Exchange Agent.

(b)  At the Buyer’s sole cost and expense, the Company Equityholder Representative shall
cooperate with Buyer in all respects in the preparation of audited financial statements and related reports and consents
relating to historical periods that are required to be filed by Buyer with the United Stated Securities and Exchange
Commission in accordance with the requirements of Form 8-K and Regulation S-X under the Securities Act with respect
to the transaction contemplated by this Agreement.  Any and all fees and expenses incurred by Buyer and the Surviving
Corporation in preparation of such audited financial statements shall be borne by Buyer.

8.3.  Amendment.  This Agreement may be amended only by written agreement of all of the parties to this
Agreement.
 

8.4.  Extension; Waiver.  At any time prior to the Effective Time the Buyer and the Company may, and at
any time after the Effective Time, the Buyer and the Company Equityholder Representative may, in each case to the
extent legally allowed, (i) extend the time for the performance of any of the obligations or other acts of the other parties
hereto, (ii) waive any inaccuracies in the representations and warranties contained herein or in any document delivered
pursuant hereto and (iii) waive compliance with any of the agreements or conditions contained herein; (b) any agreement
on the part of a party hereto to any such extension or waiver shall be valid only if set forth in a written instrument signed
on behalf of such party; (c) such extension or waiver shall not be deemed to apply to any time for performance,
inaccuracy in any representation or warranty, or noncompliance with any agreement or condition, as the case may be,
other than that which is specified in the extension or waiver; and (d) the failure of any party to this Agreement to assert
any of its rights under this Agreement or otherwise shall not constitute a waiver of such rights.
 

ARTICLE IX  DEFINITIONS

9.1.  Definitions.  For purposes of this Agreement, each of the following terms has the meaning set forth
below.
 

“ACA” has the meaning set forth in Section 3.14(i).

“Acquisition Proposal” means any proposal or offer for a merger, consolidation, dissolution, sale of material
assets outside the ordinary course of business, stock purchase, recapitalization, share exchange or other business
combination involving the Company and its Subsidiaries, including any contribution or exchange of equity involving the
Company, the Company Stockholders and/or any Third Party.

“Adjusted Fully Diluted Shares” means a number of shares of Company Stock equal to (a) the number of
Fully Diluted Shares, minus (b) the aggregate number of shares of Company Series A Preferred Stock issued and
outstanding immediately prior to the Effective Time.

“Affiliate” means with respect to any Person, any other Person that, directly or indirectly through one or more
intermediaries, controls, is controlled by or is under common control with such Person.  For purposes of this
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definition and the Agreement, the term “control” (and correlative terms) means the power, whether by contract, equity
ownership or otherwise, to direct the policies or management of a Person, directly or indirectly; provided,  however,
none of NeXeption, Inc.; NeXeption, LLC; NeXeption II, LLC; NST, LLC; and NST Consulting, LLC shall not be
considered “Affiliates” of Buyer.

“Aggregate Closing Consideration” means (a) an amount in cash equal to (i) the Base Cash Purchase Price,
plus (ii) the Closing Cash (an estimate of which is included in the Estimated Closing Cash Consideration Statement),
plus (iii) the aggregate exercise price of all Company Options outstanding as of immediately prior to the Effective Time
(other than Forfeited Options), plus (iv) the amount, if any, by which Closing Net Working Capital is greater than the
Target Working Capital (an estimate of which is included in the Estimated Closing Cash Consideration Statement),
minus (v) the amount, if any, by which Closing Net Working Capital is less than the Target Working Capital (an estimate
of which is included in the Estimated Closing Cash Consideration), minus (vi) the Cash Escrow Amount, minus (vii) the
Unpaid Company Transaction Expenses, minus (viii) the Company Equityholder Representative Expense Amount,
minus (ix) the Closing Indebtedness; plus (b) the Buyer Common Stock Consideration.

“Aggregate Consideration” means (a) the Aggregate Closing Consideration, plus (b) any Future Contingent
Payments that become payable in accordance with the terms of this Agreement and the Escrow Agreement.

1 “Aggregate Series A Liquidation Preference” means an amount equal to (i) the aggregate number of shares
of Series A Preferred Stock issued and outstanding as of immediately prior to the Effective Time, multiplied by (ii) the
Series A Liquidation Preference Amount, (for the avoidance of doubt, to be paid in cash and shares of Buyer Common
Stock as provided herein and in the Allocation Schedule).

“Agreement” has the meaning set forth in the first paragraph of this Agreement.

“Allocation Schedule” means a schedule, prepared by the Company in a form consistent with the methodology
and format set forth on the illustrative example of the Allocation Schedule attached hereto as Exhibit C-2 and dated as of
the Closing Date, setting forth, the Company’s calculation of the Aggregate Closing Consideration, the Closing Cash
Consideration, the Buyer Common Stock Consideration, and for each Company Equityholder: (a) such Company
Equityholder’s name, e-mail address and address; (b) the number of shares of each class of Company Stock held as of
the Closing Date by such Company Equityholder with corresponding certificate numbers; (c) the number of shares of
Company Common Stock subject to Company Equity Awards outstanding immediately prior to the Effective Time (after
giving effect to the full acceleration of any vesting in connection with the transactions contemplated by this Agreement
or otherwise) held by such Company Equityholder (and, if applicable, the exercise price thereof); (d) whether such
Company Equityholder is an “accredited investor” for purposes of Regulation D under the Securities Act; (e) the amount
to be paid to such Company Equityholder pursuant to Section 2.1(b) and/or pursuant to Section 2.5(a), in each case
including the Buyer Common Stock Consideration attributable to such Company Equityholder; (f) such Company
Equityholder’s Pro Rata Share as of the Closing; (g) the portion of the Aggregate Closing Consideration attributable to
such Company Equityholder’s Company Stock and Company Options; (h) whether any Taxes are required to be
withheld on any portion of the Aggregate Closing Consideration required to be paid to such Company Equityholder
which are treated as wages for Tax purposes; and (i) a separate column which indicates whether each Company
Equityholder will be paid by the Exchange Agent or through the Surviving Corporation’s payroll.

“Annual Net Sales” means, with respect to any Calendar Year during the applicable Royalty Term, the gross
amounts invoiced on sales (excluding [***]) of a Subject Product by Buyer or any of its Affiliates or any of their
respective Licensees to a non-Affiliate of Buyer, less the following deductions, without duplication, in each case to the
extent specifically related to the Subject Product (and not previously deducted in calculating the amount invoiced or
billed) and incurred by Buyer and calculated in a manner consistent with Buyer’s practices:
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(a)  [***] discounts allowed and actually taken;

(b)  allowances for credit granted for returns;

(c)  [***] Taxes and duties on sales to the extent imposed upon and paid directly with respect to
such sales;

(d)  [***] fees and charges specifically relating to the sale and separately stated in the invoice
therefor;

(e)  [***] for a Subject Product granted and actually used, including those granted pursuant to
[***];

(f)  invoiced amounts that are written off as uncollectible, provided that if such amounts are
subsequently collected, such amounts shall again be included in Annual Net Sales;

(g)  taxes on sales or delivery;

(h)  allowances for [***]; and

(i)  normal and customary fees paid [***].

Notwithstanding anything contained herein, Annual Net Sales shall not include any Transfer Payments paid by
Buyer under this Agreement.

Such amounts shall be determined from the books and records of Buyer, maintained in accordance with GAAP,
or other similar generally accepted accounting principles used by Buyer, consistently applied and in accordance with
customary industry practices.  Sales of the Subject Products between and among Buyer and its Affiliates for resale shall
not be included within Annual Net Sales.  With respect to sales of the Subject Products invoiced in U.S. dollars, Annual
Net Sales shall be expressed in U.S. dollars.  With respect to sales of the Subject Products invoiced in currencies other
than U.S. dollars, Buyer shall use Buyer’s then current standard exchange rate methodology for the translation of foreign
currency sales into U.S. dollars.

 “Approved Relatives” has the meaning set forth in Section 2.12.

“Bankruptcy and Equity Exception” means the effects of bankruptcy, insolvency, fraudulent transfer,
reorganization, moratorium and similar Laws of general applicability relating to or affecting creditors’ rights and to
general equity principles.

“Base Cash Purchase Price” means $10,000,000.

“Business Day” means any day other than (a) a Saturday or Sunday or (b) a day on which banking institutions
located in New York, New York are permitted or required by Law, executive order or governmental decree to remain
closed.

“Buyer” has the meaning set forth in the first paragraph of this Agreement.

“Buyer 125 Plan” has the meaning set forth in Section 5.5(c).  

“Buyer Common Stock” means the common stock, $0.00001 par value per share, of the Buyer.
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“Buyer Common Stock Amount” means $9,000,000.

“Buyer Common Stock Consideration” has the meaning set forth in Section 2.1(c)(ii)(F).

“Buyer Disclosure Schedule” means the disclosure schedule delivered by the Buyer to the Company and dated
as of the date of this Agreement.

“Buyer Fundamental Representations” means the representations and warranties set forth in [***].

“Buyer Indemnified Party” has the meaning set forth in Section 7.1.

“Buyer Material Adverse Effect” means any Change that has a material adverse effect on the ability of the
Buyer or Merger Sub to consummate, including any Change that results in any material delay in the Buyer’s ability to
consummate, the transactions contemplated by this Agreement.

“Buyer Prepared Tax Returns” has the meaning set forth in Section 5.4(b).

“Buyer Representative” has the meaning set forth in  Section 2.9(d)(ii).

“Buyer Stock Escrow Amount” has the meaning set forth in Section 2.1(c)(ii)(A).

“Buyer Stock Price” means (i) in the case of the payment of the Buyer Common Stock Consideration and the
Buyer Stock Escrow Amount, the average closing price of Buyer Common Stock for the twenty (20) trading day period
in which the last day will be the trading day immediately preceding the Closing Date, and (ii) in the case of the
Development Payment payable in whole or in part in Buyer Common Stock, the average closing price of Buyer
Common Stock for the twenty (20) trading day period in which the last day will be the date on which Buyer’s Board of
Directors, acting promptly and in good faith, adopts resolutions confirming the satisfaction of the conditions set forth in
Section 2.8(a).

“Calendar Year” means a period of time commencing on the Closing Date and ending on the calendar day
immediately preceding the first anniversary of the Closing Date.

“Cash Escrow Amount” means $1,000,000.

“Certificate” means a certificate which as of immediately prior to the Effective Time represented outstanding
shares of Company Stock.

“Certificate of Merger” means the certificate of merger or other appropriate documents prepared and executed
in accordance with Section 251(c) of the DGCL, in the form attached hereto as Exhibit F.

“Change” means any change, event, circumstance, condition or development.

“Claim Notice” means a written notice which contains (a) a description of the claim for indemnification, a
reasonable explanation of the basis therefor and a description (including a good faith estimate) of any Damages incurred
by an Indemnified Party, in each case to the extent then known, (b) a statement that the Indemnified Party is entitled to
indemnification under Article VII and (c) a demand for payment in the amount of such Damages (to the extent then
known).

“Closing” means the closing of the transactions contemplated by this Agreement.
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“Closing Cash” means all cash and cash equivalents held by the Company or any of its Subsidiaries as of the

close of business on the day immediately preceding the Closing Date, calculated in accordance with GAAP on a basis
consistent with the Company’s accounting principles, policies, methods, treatments and procedures used in the
preparation of the Company Financial Statements.

“Closing Cash Consideration” means the Aggregate Closing Consideration, minus the Buyer Common Stock
Consideration.

“Closing Date” means the date of this Agreement.

“Closing Indebtedness” means the aggregate amount of all Indebtedness of the Company and its Subsidiaries
outstanding as of the close of business on the day immediately preceding the Closing Date.

“Closing Net Working Capital” means, as of the close of business on the day immediately preceding the
Closing Date, the current assets of the Company and its Subsidiaries, less the current liabilities of the Company and its
Subsidiaries, in each case, calculated in accordance with GAAP on a basis consistent with the Company’s accounting
principles, policies, methods, treatments and procedures used in the preparation of the Company Financial Statements
and, in all cases, with the methodology and format set forth in the Illustrative Closing Cash Consideration
Statement.  The determination of Closing Net Working Capital shall exclude Closing Cash, Closing Indebtedness,
deferred Tax liabilities and Unpaid Company Transaction Expenses.

“Closing Payment Certificate” means a certificate, signed on behalf of the Company by the chief executive
officer of the Company, which (a) sets forth (i) a calculation of the payments to be made by the Buyer in accordance
with Section 2.1(c)(ii), (ii) the identity of each Person entitled to a payment pursuant to Section 2.1(c)(ii), (iii) the
amount due to each such Person and (iv) the applicable wire instructions for the account or accounts of such Person and
(b) attaches the Allocation Schedule as a schedule thereto.

“Code” means the Internal Revenue Code of 1986, as amended.

“Commercial Milestone Payment” means a Milestone Payment paid pursuant to Section 2.8(b)(iii),  (iv), or
(v).

“Commercially Reasonable Efforts” (or “Commercially Reasonable,” as the context may require) means,
for purposes of Section 2.8 of this Agreement, the carrying out of such obligations in a commercially reasonable manner
using such diligent and sustained efforts as are typically used by pharmaceutical companies of the size and resources of
the Buyer for comparable activities, taking into consideration the development and commercialization practices for
prescription pharmaceutical products of similar commercial potential at a similar stage in product lifecycle by such
similarly-situated pharmaceutical companies, including with respect to the safety and efficacy of such product, the risks
inherent in the development and commercialization of the product, its competitiveness compared to alternative Third
Party products, the proprietary position of the product (including scope and duration of relevant patents), the scope of
marketing approval, the regulatory status of the product, whether the product is subject to a clinical hold, recall or
market withdrawal, intellectual property rights with respect to the product, then-prevailing economic and market
conditions, the strategic value of the product to such company, the anticipated profitability of the product (including
based on pricing and reimbursement practices) and the therapeutic use of the product, but excluding from such
consideration the obligation to make payment of the Development Payment or any Milestone Payments.

“Company” has the meaning set forth in the first paragraph of this Agreement.

“Company Balance Sheet” means the Company’s unaudited consolidated balance sheet as of June 30, 2017.
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“Company Bylaws” means the bylaws of the Company, as amended or restated from time to time and in effect

immediately prior to the Effective Time.

“Company Certificate of Incorporation” means the certificate of incorporation of the Company, as amended
or restated from time to time and in effect immediately prior to the Effective Time.

“Company Common Stock” means the common stock, par value $0.01 per share, of the Company.

“Company Disclosure Schedule” means the disclosure schedule delivered by the Company to the Buyer and
Merger Sub and dated as of the date of this Agreement.

“Company Employee Plans” means Employee Benefit Plans maintained by the Company or any ERISA
Affiliate of the Company for the benefit of any current or former employee, officer or director of the Company, or any
beneficiary or dependent thereof under which the Company or any of its ERISA Affiliates is obligated to make any
contributions or has any liability.

“Company Equity Award” means each Company Option outstanding as of immediately prior to the Effective
Time.

“Company Equityholder” means any holder of Company Stock or Company Equity Awards as of immediately
prior to the Effective Time.

“Company Equityholder Representative” has the meaning set forth in the first paragraph of this Agreement.

“Company Equityholder Representative Account Payment” has the meaning set forth in Section 2.4(c).

“Company Equityholder Representative Expense Amount” means $250,000.

“Company Equityholder Representative Expenses” has the meaning set forth in Section 2.4(d).

“Company Financial Statements” means (a) the Company’s unaudited consolidated balance sheets as of
December 31, 2016 and December 31, 2015 and the related consolidated statement of operations and cash flows for the
years then ended and (b) the Company Balance Sheet and the related unaudited consolidated statement of operations and
cash flows of the Company for the six months ended June 30, 2017.

“Company Fundamental Representations” means the representations and warranties set forth in [***].

“Company Indemnified Party” means each natural person who is now, or has been at any time prior to the
date of this Agreement, or who becomes prior to the Effective Time, a director or officer of the Company or any of its
Subsidiaries or any predecessor thereof.

“Company Intellectual Property” means any Intellectual Property owned (solely or jointly) or licensed
(including any option to license) by the Company or any of its Subsidiaries or Affiliates as of the date of this Agreement
and as of the Closing Date.

“Company Leases” means any real property leased or subleased by the Company or any of its Subsidiaries.

“Company Material Adverse Effect” means any Change that has had, has or would reasonably be expected to
have a material adverse effect on the business, assets, operations, financial condition or results of operations of the
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Company and its Subsidiaries, taken as a whole; provided, however, that none of the following shall be deemed, either
alone or in combination, to constitute, and no Change arising from or attributable or relating to any of the following shall
be taken into account in determining whether there has been a Company Material Adverse Effect: (a) conditions
affecting the industry in which the Company or any Subsidiary operate or participate, the U.S. economy or financial
markets or any foreign markets or any foreign economy or financial markets in any location where the Company or any
Subsidiary has material operations or sales, except to the extent any such condition has a substantially disproportionate
effect on the Company and its Subsidiaries relative to other Persons principally engaged in the same industry as the
Company and its Subsidiaries; (b) compliance with the terms of, or the taking of any action required by, this Agreement,
or otherwise taken with the consent of Buyer; (c) any breach by Buyer or Merger Sub of this Agreement; (d) any change
in GAAP or applicable Laws (or interpretation thereof);  (e) any acts of God, calamities, acts of war or terrorism, or
national or international political or social conditions, except to the extent any such condition has a substantially
disproportionate effect on the Company and its Subsidiaries relative to other Persons principally engaged in the same
industry as the Company and its Subsidiaries; or (f) any action required to be taken under applicable Laws.

“Company Material Contracts” means the contracts listed in Sections 3.10(c),  3.10(d) and 3.11(a) of the
Company Disclosure Schedule.

“Company Option” means an option to purchase Company Common Stock granted by the Company pursuant
to the Company Stock Plan or otherwise.

“Company Preferred Stock” means the Company Series A Prime Preferred Stock and Company Series A
Preferred Stock.

“Company Restricted Stock Award” means each award of Company Common Stock that is subject to a right
of repurchase at the original purchase price in favor of the Company or a risk of forfeiture, in each case, as of
immediately prior to the Effective Time and prior to any accelerated vesting provided by this Agreement.

“Company Series A Preferred Stock” means the Series A Convertible Preferred Stock, $0.01 par value per
share, of the Company.

“Company Series A Prime Preferred Stock” means the Series A-Prime Convertible Preferred Stock, $0.01
par value per share, of the Company.

“Company Special Representations” means the representations and warranties set forth in Section 3.8 (Taxes)
and Section 3.10 (Intellectual Property).

“Company Stock” means the Company Common Stock, the Company Series A Prime Preferred Stock and the
Company Series A Preferred Stock.

“Company Stock Plan” means the Confluence Life Sciences, Inc. Stock Incentive Plan, as amended.

“Company Stockholder” means each holder of Company Stock as of immediately prior to the Effective Time.

“Company Stockholder Approval” means the adoption of this Agreement by the Company’s stockholders
under the DGCL and the Company’s Organizational Documents, which stockholders shall constitute at least the
Required Stockholders.

“Company’s Knowledge,” “Knowledge of the Company” and words of similar effect means the knowledge
of each of the individuals identified in Section 10.7 of the Company Disclosure Schedule, after reasonable inquiry,
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provided, that reasonable inquiry for the purposes of this definition does not require such individuals to conduct or
obtain (or have conducted or obtained on the Company’s behalf) any freedom-to-operate opinions or similar opinions of
counsel or any Intellectual Property clearance or similar searches, but shall require that such individuals identified in
Section 10.7 of the Company Disclosure Schedule review such opinions or searches to the extent obtained by the
Company or its counsel on behalf of the Company prior to the date of this Agreement.

“Confidentiality Agreement” means the Confidentiality Agreement, dated as of June 22, 2017, by and
between the Company and the Buyer.

“Continuing Employees” means each of the employees of the Buyer or the Surviving Corporation immediately
following the Effective Time who shall have been an employee of the Company or one (1) of its Subsidiaries
immediately prior to the Effective Time.

“Current D&O Insurance” means the current policies of the directors’ and officers’ liability insurance
maintained by the Company as of the date of this Agreement.

“Damages” means all liabilities, damages, claims, causes of actions, fines, fees, penalties, costs, losses, Taxes
and expenses, including reasonable attorneys’ fees and expenses, but, unless recoverable in connection with a Third-
Party Action, excluding any punitive damages or any incidental, indirect, special or consequential damages, such as
losses of revenues or profits.

“DGCL” means the Delaware General Corporation Law.

“Development Payment” has the meaning set forth in Section 2.8.

“Disposal Transaction” has the meaning set forth in Section 10.4.

“Dissenting Shares” means shares of Company Stock held as of the Effective Time by a Company stockholder
who has not voted such shares of Company Stock in favor of the adoption of this Agreement and with respect to which
appraisal shall have been duly demanded and perfected in accordance with Section 262 of the DGCL and not effectively
withdrawn or forfeited prior to the Effective Time.

“Effective Time” means the time at which the Surviving Corporation files the Certificate of Merger with the
Secretary of State of the State of Delaware.

“EMA” means the European Medicines Agency, or any successor agency thereto.

“Employee Benefit Plan” means any employee benefit plan, agreement, commitment, arrangement, scheme,
practice, program or policy providing benefits to any current or former employee officer or director or any beneficiary or
dependent thereof, including but not limited to any “employee pension benefit plan” (as defined in Section 3(2) of
ERISA), any “employee welfare benefit plan” (as defined in Section 3(1) of ERISA), and any deferred compensation,
bonus, incentive, commission, profit sharing, equity, employment or consulting, retention or change in control,
educational assistance, loan, vacation, medical, dental, travel, accident, life, disability, pension, retirement or other
insurance arrangement, plan, program, or policy whether written or unwritten and whether or not subject to ERISA.

“Environmental Law” means any United States federal, state or local Law, statute, rule or regulation relating
to the environment or occupational health and safety, including any statute, regulation, administrative decision or order
pertaining to (a) treatment, storage, disposal, generation or transportation of industrial, toxic, infectious, biological,
radioactive or hazardous materials or substances or solid, medical, mixed or hazardous waste; (b) air, water or noise
pollution; (c) groundwater or soil contamination; (d) the release or threatened release into the environment of industrial,
toxic, infectious, biological, radioactive or hazardous materials or substances, or solid, medical, mixed or
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hazardous waste, including emissions, discharges, injections, spills, escapes or dumping of pollutants, contaminants or
chemicals; (e) the protection of wild life, marine life and wetlands, including all endangered and threatened species; (f)
storage tanks, vessels, containers, abandoned or discarded barrels and other closed receptacles; (g) health and safety of
employees and other persons; or (h) manufacturing, processing, using, distributing, treating, storing, disposing,
transporting or handling of materials regulated under any Law as pollutants, contaminants, toxic, infectious, biological,
radioactive or hazardous materials or substances or oil or petroleum products or solid, medical, mixed or hazardous
waste.

“Equity Interest” means, with respect to any Person, (a) any share, partnership or membership interest, unit of
participation or other similar interest (however designated) in such Person and (b) any option, warrant, purchase right,
conversion right, exchange right or other agreement which would entitle any other Person to acquire any such interest in
such Person (including share appreciation, phantom share, profit participation or other similar rights).

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Affiliate” means any entity that is a member of (a) a controlled group of corporations (as defined in
Section 414(b) of the Code), (b) a group of trades or businesses under common control (as defined in Section 414(c) of
the Code) or (c) an affiliated service group (as defined under Section 414(m) of the Code or the regulations under
Section 414(o) of the Code), any of which includes or included the Company or any Subsidiary of the Company.

“Escrow Account” means the account established pursuant to the Escrow Agreement to hold the Cash Escrow
Amount and the Buyer Stock Escrow Amount.

“Escrow Agent” means Wilmington Trust, National Association, a national association, as escrow agent
pursuant to the Escrow Agreement, or any successor escrow agent pursuant to the Escrow Agreement.

“Escrow Agreement” means the Escrow Agreement in the form attached hereto as Exhibit G.

“Escrow Amount” means an amount equal to $2,000,000, comprised of the Cash Escrow Amount and the
Buyer Stock Escrow Amount.

“Escrow Fund” means, as of any time, the Escrow Amount (comprised of cash and Buyer Common Stock),
including any interest or other amounts earned thereon prior to such time, less (a) any investment losses thereon incurred
prior to such time and (b) disbursements therefrom prior to such time in accordance with this Agreement and the Escrow
Agreement.

“Estimated Closing Cash Consideration” has the meaning set forth in Section 2.6(a).

“Estimated Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(a).

“Exchange Act” means the Securities Exchange Act of 1934, as amended.

“Exchange Agent” means Shareholder Representative Services LLC, a Colorado limited liability company, or
another bank or trust company mutually acceptable to the Buyer and the Company.

“Exchange Agent Agreement” means an agreement to be entered into prior to the Effective Time by the
Exchange Agent, the Buyer and the Company Equityholder Representative, governing the disbursement of the Payment
Fund, on terms reasonably satisfactory to the Company.

“Existing Representation” has the meaning set forth in Section 10.12(a).
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“FCPA” has the meaning set forth in Section 3.15.

“FDA” means the United States Food and Drug Administration, or any successor agency thereto.

“FDA Act” means the Federal Food, Drug and Cosmetic Act.

“Final Closing Cash Consideration” has the meaning set forth in Section 2.6.

“Final Closing Cash Consideration Adjustment” has the meaning set forth in Section 2.6(b)(iv).

“Final Closing Cash Consideration Statement” has the meaning set forth in Section 2.6.

“First Commercial Sale” means, with respect to a Subject Product in a country, the first sale of such Subject
Product by Buyer, its Affiliates or its Licensees to a Third Party for end use or consumption of such Subject Product in
such country where Regulatory Approval of such Subject Product has been obtained or where sale is otherwise permitted
by the Governmental Authority of such country. Further, sales of a Subject Product on a “named patient” basis,
“compassionate use” basis, for use as samples, for use in clinical trials, or for research purposes shall not constitute a
First Commercial Sale.

“Forfeited Option” means a Company Option outstanding immediately prior to the Effective Time held by an
individual who does not deliver an executed Option Cancellation Acknowledgment to Buyer within [***] after the
Closing.

“Fully Diluted Shares” means a number of shares of Company Stock equal to (a) the aggregate number of
shares of Company Common Stock outstanding as of immediately prior to the Effective Time, plus (b) the aggregate
number of shares of Company Common Stock issuable upon conversion of the Company Series A Prime Preferred Stock
and the Company Series A Preferred Stock outstanding immediately prior to the Effective Time (assuming such
conversion occurs immediately prior to the Effective Time) in accordance with the Company Certificate of
Incorporation, plus (c) the aggregate number of shares of Company Common Stock subject to Company Options
outstanding as of immediately prior to the Effective Time (other than Forfeited Options, which shall be excluded from
the calculation of the total number of Fully Diluted Shares).

“Future Contingent Payment Per Share Amount” means, with respect to each Future Contingent Payment,
(a) until an amount equal to the Series A Liquidation Preference Amount has been distributed or paid in respect of each
share of Company Common Stock and Company Series A Prime Preferred Stock, each in accordance with Section
2.1(b), (i) the amount of such Future Contingent Payment (or portion thereof), when and if distributed, divided by (ii) the
number of Adjusted Fully Diluted Shares, and (b) after an aggregate amount equal to the Series A Liquidation
Preference Amount has been distributed or paid in respect of each share of Company Common Stock and Company
Series A Prime Preferred Stock, each in accordance with Section 2.1(b), (x) the amount of such Future Contingent
Payment (or portion thereof), when and if distributed, divided by (y) the number of Fully Diluted Shares.  For the
avoidance of doubt, (A) in the foregoing clause (a), no share of  Company Series A Preferred Stock shall be entitled to
receive the Future Contingent Payment Per Share Amount, and (B) in the foregoing clause (b), each share of Company
Series A Preferred Stock shall be entitled to receive the Future Contingent Payment Per Share Amount.

“Future Contingent Payments” means, collectively, and only to the extent distributed to the Company
Equityholders in accordance with the terms of this Agreement, (a) any Final Closing Cash Consideration Adjustment
that may become payable to Company Equityholders pursuant to Section 2.6, (b) any Option Consideration Forfeiture
Amount that may become payable to Company Equityholders pursuant to Section 2.5(e), (c) any portion of the Escrow
Fund that may become distributable to Company Equityholders pursuant to this Agreement and the Escrow Agreement,
(d) any Company Equityholder Representative Account Payment, (e) any Development Payment, (f) any Milestone
Payment, (g) any Royalty Payment and (h) any Transfer Payment.
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“GAAP” means United States generally accepted accounting principles.

“Generic Product” means a product approved by a Regulatory Authority through an abbreviated pathway in a
country.

“Governmental Entity” means any multinational, federal, state, provincial, county, local, municipal or other
entity, office, commission, bureau, agency, political subdivision, instrumentality, branch, department, authority, board,
court, arbitral or other tribunal, official or officer, exercising executive, judicial, legislative, police, regulatory,
administrative or Taxing authority or functions of any nature pertaining to government.

“Hazardous Substance” means (a) any substance that is regulated or which falls within the definition of a
“hazardous substance,” “hazardous waste” or “hazardous material” pursuant to any Environmental Law; or (b) any
petroleum product or by-product, asbestos-containing material, polychlorinated biphenyls, radioactive materials or
radon.

“Holder Group” has the meaning set forth in Section 10.12(a).

“Illustrative Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(a).

“IND” means (a) (i) an investigational new drug application, as defined in the U.S. Federal Food, Drug, and
Cosmetic Act, as amended, and the regulations promulgated thereunder, that is required to be filed with the FDA before
beginning clinical testing of a product in human subjects, or any successor application or procedure, or (ii) any
counterpart of a U.S. investigational new drug application that may be filed with the EMA, MHLW or other Regulatory
Authority outside of the U.S.; and (b) all supplements and amendments that may be filed with respect to the foregoing.

“Indebtedness” means, with respect to any Person, the outstanding principal amount of, and all interest, fees,
prepayment premiums, expenses, breakage costs, indemnities, penalties or other amounts accrued in respect of and all
amounts otherwise owing or payable at retirement of, (a) any indebtedness for borrowed money, (b) any obligation
evidenced by bonds, debentures, notes, mortgages, security arrangements, indentures or other similar instruments, (c)
any reimbursement obligation of the Company with respect to letters of credit (including standby letters of credit to the
extent drawn upon), bankers’ acceptances or similar facilities issued for the account of the Company, (d) all obligations
of the Company as lessee under leases that are required to be recorded as capital leases in accordance with GAAP, (e) all
liabilities or obligations of the Company under any interest rate, currency, swap or other hedging agreements, (f) all
liabilities or obligations of the Company for the deferred purchase price of property or services (including all earn-out or
similar obligations) and (g) any obligation of the type referred to in clauses (a) through (f) of another Person the
payment of which such Person has guaranteed or for such Person is responsible or liable, directly or indirectly, jointly or
severally, as obligor or guarantor.

“Indemnified Party” means, subject to Section 7.5(c), (a) in the case of a claim for indemnification by the
Buyer Indemnified Parties, the Buyer Indemnified Parties and (b) in the case of a claim for indemnification by the
Company Equityholders, the Company Equityholders.

“Indemnifying Party” means, subject to Section 7.5(c), (a) in the case of a claim for indemnification by the
Buyer, the Company Equityholders and (b) in the case of a claim for indemnification by the Company Equityholders, the
Buyer.

“Insurance Policies” has the meaning set forth in Section 3.18.

“Intellectual Property” shall mean all intellectual property and industrial property rights and rights in
confidential information of every kind and description throughout the world, including all U.S. and foreign (i) patents,
patent applications, invention disclosures, and all related continuations, continuations-in-part, divisionals, reissues,
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re-examinations, substitutions, and extensions thereof (“Patents”), (ii) trademarks, service marks, names, corporate
names, trade names, domain names, logos, slogans, trade dress, design rights, and other similar designations of source or
origin, together with the goodwill symbolized by any of the foregoing (“Trademarks”), (iii) copyrights and copyrightable
subject matter (“Copyrights”), (iv) trade secrets and all other confidential information, ideas, know-how, inventions,
proprietary processes, formulae, models, and methodologies (“Trade Secrets”), (v) rights of publicity, privacy, and rights
to personal information, and (vi) moral rights and rights of attribution and integrity.

“IRS” means the Internal Revenue Service.

“Investor Questionnaire” means a questionnaire to be delivered by each Company Equityholder regarding
whether it is an “accredited investor” for purposes of Regulation D under the Securities Act in form and substance
reasonably acceptable to Buyer.  For the avoidance of doubt, the forms of Investor Questionnaires attached hereto as
Exhibit H-1 are acceptable to Buyer for purposes of the payments to be made on or around the Closing Date.

“ITK (interleukin-2 inducible T-cell kinase; IL-2 inducible T-cell kinase) Inhibitor” means an IL2-
inducible T-cell kinase inhibitor, also known as an ITK inhibitor, which is a type of drug that functions by inhibiting the
activity of IL2-inducible T-cell kinase (ITK), thereby interfering with the development and effector function of immune
system T-cells.  ITK inhibitors have potential therapeutic application in, but not limited to, autoimmune and
inflammatory diseases.

“JAK (Janus kinase) Inhibitor” means a Janus kinase inhibitor, also known as JAK inhibitor, which is a type
of drug that functions by inhibiting the activity of one or more of the Janus kinase family of enzymes (JAK1, JAK2,
JAK3, TYK2), thereby interfering with the JAK-STAT signaling pathway.  JAK inhibitors have therapeutic application
in, but not limited to, the treatment of autoimmune diseases, inflammatory diseases and cancer.

 “Key Personnel” means the individuals listed on Exhibit J attached hereto.

“Key Stockholder” means each Company Stockholder identified on Schedule 1.1(b).

“Law” means any United States federal, state or local or foreign law, common law, statute, standard, ordinance,
code, rule, regulation, resolution or promulgation, or any decree, order, injunction, rule, judgment, consent of or by any
Governmental Entity, or any Permit or similar right granted under any of the foregoing, or any similar provision having
the force or effect of law.

“Lead Candidate” means [***].    

“Letter of Transmittal” means a letter of transmittal in the form attached hereto as Exhibit H-1.

“Licensee” means a Third Party to whom Buyer, or any of its Affiliates or other Licensees, grants a license as
permitted under this Agreement, under any of the Transferred Intellectual Property.

“Liens” means any mortgage, security interest, pledge, lien, charge, right of repurchase or encumbrance,
indenture, deed of trust, hypothecation, easement, restriction, adverse claim, title defect, title retention agreement,
community property interest, option, encroachment, license, equitable interest or other encumbrance whether imposed
by contract, understanding, or Law.

“Lock-Up Agreement” means the Lock-Up Agreement in the form attached hereto as Exhibit H-2.

“MK2 Pathway Inhibitor Product” any product that contains a compound set forth, covered or claimed in the
patent rights listed on Exhibit I-1 attached hereto.
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 “Merger” means the merger of Merger Sub with and into the Company in accordance with the terms of this

Agreement.

“Merger Sub” has the meaning set forth in the first paragraph of this Agreement.

“Milestone” has the meaning set forth in Section 2.8(b).

“Milestone Payment” has the meaning set forth in Section 2.8(b).

“MHLW” means the Japanese Ministry of Health, Labour and Welfare, or any successor agency thereto.

“NDA” means a New Drug Application, as defined in the United States Food Drug and Cosmetics Act and the
regulations promulgated thereunder (21 C.F.R. § 314).

“Neutral Accountant” has the meaning set forth in Section 2.6(b)(iii)(B).

“Objection Statement” has the meaning set forth in Section 2.6(b)(iii).

“Offer Letters” means employment offer letters pertaining to the terms of employment offered by Buyer to
employees of the Company effective as of immediately after the Closing.

“Option Consideration Forfeiture Amount” means any Option Consideration (for the avoidance of doubt,
which may be cash and/or shares of Buyer Common Stock, as the case may be) that would otherwise have been payable
in respect of Company Options held by any individuals who fail to provide an Option Cancellation Acknowledgment to
Buyer within [***] after the Closing in accordance with Section 2.5(e).

“Ordinary Commercial Agreements” has the meaning set forth in Section 3.8(c).

“Organizational Documents” means, with respect to any Person (other than an individual), (a) the certificate
or articles of incorporation or organization and any joint venture, limited liability company, operating or partnership
agreement and other similar documents adopted or filed in connection with the creation, formation or organization of
such Person and (b) all by-laws, voting agreements and similar documents, instruments or agreements relating to the
organization or governance of such Person, in each case, as amended or supplemented.

“Patent Application Filing Period” means the period beginning on the Closing Date and ending on [***]
thereof.

“Payment Fund” means cash in an amount sufficient to make payment of the portion of the Closing Cash
Consideration to be paid to the Company Stockholders.

“Permit” means all permits, licenses, registrations, certificates, orders, approvals, franchises, variances and
similar rights issued by or obtained from any Governmental Entity (including those issued or required under
Environmental Laws and those relating to the occupancy or use of owned or leased real property).

“Permitted Liens” means any (a) mechanic’s, materialmen’s, landlord’s and similar Liens, (b) Liens arising
under worker’s compensation, unemployment insurance, social security, retirement and similar legislation, (c) Liens on
goods in transit incurred pursuant to documentary letters of credit, in each case arising in the ordinary course of
business, (d) Liens for Taxes not yet due and payable, and Liens for Taxes which are being contested in good faith and
by appropriate proceedings for which appropriate reserves have been made in accordance with GAAP, (e) Liens relating
to capitalized lease financings or purchase money financings that have been entered into in the ordinary course
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of business, (f) Liens arising under applicable securities Laws other than as a result of any noncompliance therewith and
(g) Liens arising solely by action of the Buyer.

“Per Option Closing Consideration” means with respect to any Company Option, an amount equal to (a) the
Per Share Closing Cash Amount minus the exercise price per share of the applicable Company Option, plus (b) the Per
Share Closing Stock Amount.

“Per Option Consideration” means the Per Option Closing Consideration and any applicable Future
Contingent Payment Per Share Amount.

“Per Share Adjustment Amount” means, in the event that the Company Equityholders are entitled to payment
pursuant to Section 2.6(b)(iv), an amount equal to the applicable Future Contingent Payment Per Share Amount,
calculated using the Final Closing Cash Consideration Adjustment as the numerator.

“Per Share Closing Consideration” means an amount equal to (a) (i) the sum of (x) the Closing Cash
Consideration, minus  (y) one half of the Aggregate Series A Liquidation Preference, divided by (ii) the Adjusted Fully
Diluted Shares (the “Per Share Closing Cash Amount”), plus (b) (i) (a) the Buyer Common Stock Amount, minus  (b)
one-half of the Aggregate Series A Liquidation Preference, divided by (ii) the Adjusted Fully Diluted Shares (the “Per
Share Closing Stock Amount”).

“Per Share Escrow Distribution” means, in the event that the Company Equityholders are entitled to payment
of all or a portion of the Escrow Fund in accordance with the terms of this Agreement and the Escrow Agreement (such
amount, the “Distributable Escrow Fund”), an amount equal to the applicable Future Contingent Payment Per Share
Amount, calculated using the Distributable Escrow Fund as the numerator.

“Per Share Expense Fund Distribution” means an amount equal to the applicable Future Contingent Payment
Per Share Amount, calculated using the Company Equityholder Representative Account Payment as the numerator.

“Person” means any natural person, firm, limited liability company, general or limited partnership, association,
corporation, unincorporated organization, company, joint venture, trust, Governmental Entity or other entity.

“Post-Closing Representation” has the meaning set forth in Section 10.12(a).

“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and the portion of
any Straddle Period ending on and including the Closing Date.

“Pre-Closing Taxes” means (a) the Taxes of the Company or any of its Subsidiaries attributable to or with
respect to any Pre-Closing Tax Period, including any such Taxes imposed on the Company or its Subsidiaries as a
transferee or successor as a result of a transaction occurring prior to the Closing, (b) any liability of the Company or any
of its Subsidiaries for Taxes of any Person under Treasury Regulation Section 1.1502-6 or under any comparable or
similar provision of state, local or foreign Law by reason of having been a member of a consolidated, affiliated, unitary
or combined group prior to the Closing, or any liability of the Company or any Subsidiary or pursuant to any Tax
Sharing Agreement (other than an Ordinary Commercial Agreement) entered into prior to Closing, and (c) any
Transaction Payroll Taxes; provided, however, that Pre-Closing Taxes shall not include any Taxes taken into account in
Closing Net Working Capital or as an Unpaid Company Transaction Expense, in each case as finally determined
pursuant to Section 2.6, or any Taxes incurred as a result of a transaction or event outside the ordinary course of business
occurring after the Closing.

“Preliminary Closing Cash Consideration” has the meaning set forth in Section 2.6(b).
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“Preliminary Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(b).

“Pro Rata Share” means, with respect to any Company Equityholder, a fraction, (a) the numerator of which is
the amount of the Aggregate Closing Consideration (for this purpose, without reduction for the Escrow Amount, the
Company Equityholder Representative Expense Amount or any required withholding) to which such Company
Equityholder is entitled, and (b) the denominator of which is Aggregate Closing Consideration (for this purpose, without
reduction for the Escrow Amount, the Company Equityholder Representative Expense Amount or any required
withholding).

“Privileged Materials” has the meaning set forth in Section 10.12(c).

“Regulatory Approval” means, with respect to a Subject Product, the approval of the applicable Regulatory
Authority necessary for the marketing, sale, distribution or other commercialization of such Subject Product for a
particular indication in a country, excluding separate pricing and/or reimbursement approvals that may be required.

“Regulatory Authority” means a federal, national, multinational, state, provincial or local regulatory agency,
department, bureau or other governmental entity with authority over the testing, manufacture, use, storage, import,
promotion, marketing or sale of a pharmaceutical product in a country or territory, including the FDA, EMA and
MHLW.

“Regulatory Milestone Payment” means a Regulatory Milestone Payment paid pursuant to Section 2.8(b)(i)
or (ii).

“Regulatory Permits” has the meaning set forth in Section 3.17(a).

“Related Party” means (i) each Person who owns of record at least 10% of the outstanding Company Common
Stock, (ii) each individual who is an officer or director of the Company or any of its Subsidiaries, (iii) each Affiliate of
any of the Persons referred to in clauses (i) or (ii) above and (iv) any trust or other Person (other than the Company) in
which any one of the individuals referred to in clauses (i), (ii) and (iii) above holds (or in which more than one of such
individuals collectively hold), beneficially or otherwise, a material voting, proprietary or equity interest.

“Relevant Individual” has the meaning set forth in Section 3.10(i).

“Reporting Tail Endorsement” has the meaning set forth in Section 5.3(c).

“Required Stockholders” means holders of Company Stock that hold (or, following the Effective Time, that
held, as of immediately prior to the Effective Time), (a) at least a majority of the outstanding shares of Company Stock
and (b) at least 66.67% of the outstanding shares of Series A Prime Preferred Stock.

“Royalty Payments” has the meaning set forth in Section 2.9(a).

“Royalty Rate” has the meaning set forth in Section 2.9(a).

“Royalty Term” means, on a Subject Product-by-Subject Product and country-by-country basis, the period
commencing on the date of the First Commercial Sale of such Subject Product in such country and continuing until (a) if
there is a Valid Patent Claim covering a Subject Product in a country, upon expiration of the Valid Patent Claim in such
country or (ii) if there is not a Valid Patent Claim covering a Subject Product in a country, ten (10) years from the First
Commercial Sale of such Subject Product in such country.  

“SEC” means the Securities and Exchange Commission.
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“SEC Reports” has the meaning set forth in Section 4.7.

“Securities Act” shall mean the Securities Act of 1933, as amended, and the rules and regulations promulgated
thereunder, as the same may be amended from time to time.

2 “Series A Liquidation Preference Amount” means an amount equal to [***] (for the avoidance of doubt,
to be paid in cash and shares of Buyer Common Stock as provided herein and in the Allocation Schedule).

“Software” means computer programs (whether in source code, object code, or other form), algorithms,
databases, compilations and data, technology supporting the foregoing, and all documentation, including user manuals
and training materials, related to any of the foregoing, and all Intellectual Property thereto.

“Specified Privileges” has the meaning set forth in Section 10.12(a).

“Stock Escrow Amount” means $1,000,000.

“Stockholder Agreements” means the Company’s Amended and Restated Voting Agreement, the Company’s
Amended and Restated Investors’ Rights Agreement and the Company’s Amended and Restated Right of First Refusal
and Co-Sale Agreement, each dated as of April 6, 2016.

“Straddle Period” means any taxable period that begins on or before the Closing Date and ends after the
Closing Date.

“Subject Product” means (i) any product that contains a compound set forth, covered or claimed in the patent
rights listed on Exhibits I-1, I-2 and I-3 attached hereto, and (ii) [***].

“Subsidiary” means, with respect to any party, any corporation, partnership, trust, limited liability company or
other non-corporate business enterprise in which such party (or another Subsidiary of such party) holds stock or other
ownership interests representing (a) more than 50% of the voting power of all outstanding stock or ownership interests
of such entity or (b) the right to receive more than 50% of the net assets of such entity available for distribution to the
holders of outstanding stock or ownership interests upon a liquidation or dissolution of such entity.

“Surviving Corporation” means the Company, as the surviving corporation in the Merger.

“Target Working Capital” means an amount equal to [***].

“Tax” or “Taxes” means all U.S. federal, state, local or non-U.S. income, gross receipts, corporation, net worth,
environmental, capital gains, documentary, recapture, recording, profits, severance, stamp, occupation, customs duties,
ad valorem, premium, value-added, alternative minimum, excise, escheat, unclaimed property, real property, personal
property, sales, use, services, transfer, withholding, social security, employment, unemployment, payroll, franchise,
estimated taxes or other tax or other similar, governmental assessment or governmental charge  in the nature of a tax
imposed by any Governmental Entity, whether computed on a separate, consolidated, unitary or combined basis or in
any other manner, whether or not disputed, and including any interest, penalties or additions to tax imposed with respect
thereto.

“Tax Returns” means all reports, returns, declarations, statements, claim for refund, information return, or
other document, including any schedules or attachments thereto, filed or required to be filed with a Governmental Entity
in connection with the determination, assessment or collection of any Tax of any party

“Tax Sharing Agreement” has the meaning set forth in Section 3.8(c).  
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“Third Party” means any Person other than Buyer, Company or any Affiliate of Buyer or Company.

“Third-Party Action” means any claim or the commencement of any action, suit or proceeding relating to a
Third Party claim for which indemnification may be sought by an Indemnified Party.

“Third-Party Claim Notice” means a written notification of the commencement of any Third-Party Action.

“Third-Party Intellectual Property” means Intellectual Property which the Company or any of its
Subsidiaries is licensed under, or granted an option to obtain a license under, excluding generally commercially
available, off-the-shelf software programs with an annual cost of less than $10,000.

“Transfer Payment” has the meaning set forth in Section 2.10(a).

“Transfer Taxes” has the meaning set forth in Section 5.4(h).

“Transaction Payroll Taxes” means any employment or payroll Taxes, whether payable by the Buyer, the
Company or any of its Subsidiaries with respect to any change in control payments or other bonuses or other
compensatory payments to employees of the Company or any of its Subsidiaries in connection with the transactions
contemplated by this Agreement that are paid before, on or by and including the second payroll period occurring after,
the Closing Date, but not including any such Taxes payable in respect of Future Contingent Payments.

“Transferred Intellectual Property” means (i) the patent rights listed on Exhibits I-1, I-2 and I-3 attached
hereto, and (ii) any patent application presenting a composition-of-matter claim filed within the Patent Application
Filing Period that are active against any of the target families listed on Exhibit K and a Key Personnel is listed as an
inventor in the patent application.

“Unpaid Company Transaction Expenses” means, in each case to the extent such costs and expenses shall
not have been paid in full as of immediately prior to the Effective Time, (a) all Third-Party costs and expenses of the
Company incurred in connection with the negotiation, preparation and execution of this Agreement and the
consummation of the transactions contemplated hereby including fees payable to Latham & Watkins LLP and BDO
USA, LLP, (b) all bonuses (including any liabilities of the Company and its Subsidiaries with respect to any retention or
“stay” bonus), change of control, severance or similar payment obligations that become due and payable, without the
occurrence of any other event, by the Company or any of its Subsidiaries in connection with the consummation of the
transactions contemplated hereby, (c) all Transaction Payroll Taxes and (d) the premium and any other costs or expenses
payable in connection with the Reporting Tail Endorsement.

“Valid Patent Claim” means a claim of any issued and unexpired composition-of-matter patent covering a
Subject Product in a particular country which shall not have been abandoned, revoked, withdrawn, cancelled or
disclaimed, nor held invalid or unenforceable by a court of competent jurisdiction or other Governmental Entity of
competent jurisdiction in an unappealed or unappealable decision or admitted to be invalid or unenforceable through
reissue, re-examination or disclaimer or otherwise. Valid Patent Claim shall not include a claim of any issued process
patents, methods of use patents or other patents for a Subject Product.

“Written Consent” means the Company Stockholder Approval obtained pursuant to executed written consents
of the Company’s stockholders in lieu of a meeting executed by the Required Stockholders, adopting this Agreement and
approving the Merger and the other transactions contemplated hereby.

ARTICLE X  MISCELLANEOUS

10.1.  Notices.  All notices and other communications hereunder shall be in writing and shall be deemed duly
delivered (i) one (1) Business Day after being sent by registered or certified mail, return receipt requested, postage
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prepaid, (ii) one (1) Business Day after being sent for next Business Day delivery, fees prepaid, via a reputable
nationwide overnight courier service or (iii) on the date (or, the first Business Day following such receipt if the date of
such receipt is not a Business Day) of transmission by e-mail, subject to confirmation of receipt other than by means of
automated reply, which the recipient shall provide promptly upon receipt (it being understood that notice shall be
deemed effective on the date (or first Business Day) following transmission regardless of whether confirmation of
receipt is provided on a subsequent date), in each case to the intended recipient as set forth below, provided that notices
to the Company Equityholder Representative shall be delivered solely via facsimile or transmission by e-mail, subject to
confirmation of receipt of such e-mail:
 

(a)  if to the Buyer or Merger Sub or (after the Effective Time) the Surviving Corporation, to:

Aclaris Therapeutics, Inc.
101 Lindenwood Drive, Suite 400
Malvern, PA 19355
Attention:Kamil Ali-Jackson, Esq.
E-mail:

kalijackson@aclaristx.com
 
with a copy to:

Pepper Hamilton LLP
125 High Street
High Street Tower, 19  Floor
Boston, Massachusetts 02110-2736
Attention:

Shirley R. Kuhlmann
E-mail: kuhlmans@pepperlaw.com

(b)  if (prior to the Effective Time) to the Company, to:

Confluence Life Sciences, Inc.
4320 Forest Park, Suite 303

St. Louis, Missouri 63108
Attention:Walter Smith and Joseph Monahan
E-mail:

wsmith@confluencestl.com; jmonahan@confluencestl.com

 

with a copy to:

Latham & Watkins LLP
885 Third Avenue
New York,  New York 10022-4834
Attention:

Alan Tamarelli Jr. and Evan White
E-mail: alan.tamarelli@lw.com; evan.white@lw.com

(c)  if to any Company Equityholder or the Company Equityholder Representative, to:

Fortis Advisors LLC
Attention:  Notice Department
Facsimile:  (858) 408-1843
E-mail:  notices@fortisrep.com

with a copy to:
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Latham & Watkins LLP
885 Third Avenue
New York,  New York 10022-4834
Attention:

Alan Tamarelli Jr. and Evan White
E-mail: alan.tamarelli@lw.com; evan.white@lw.com

Any party to this Agreement may change the address to which notices and other communications hereunder are
to be delivered by giving the other parties to this Agreement notice in the manner herein set forth.

10.2.  Entire Agreement.  This Agreement (including the Company Disclosure Schedule and the Exhibits
hereto and the documents and instruments referred to herein that are to be delivered at the Closing) constitutes the entire
agreement among the parties to this Agreement and supersedes any prior understandings or agreements by or among the
parties hereto, or any of them, written or oral, with respect to the subject matter hereof, and the parties hereto
specifically disclaim reliance on any such prior understandings or agreements to the extent not embodied in this
Agreement; provided that the Confidentiality Agreement shall remain in effect in accordance with its terms.
 

10.3.  No Third-Party Beneficiaries.  Except for the parties hereto, this Agreement is not intended to, and
shall not, confer upon any other Person any rights or remedies hereunder, except for (a) the Company Indemnified
Parties, who shall be third-party beneficiaries of Section 5.3, and (b) the Buyer Indemnified Parties, for purposes of
Article VII.
 

10.4.  Assignment. 
 

(a)  Except as otherwise provided in Section 2.11, neither this Agreement nor any of the rights,
interests or obligations under this Agreement may be assigned or delegated, in whole or in part, by operation of Law or
otherwise by any of the parties hereto without the prior written consent of the other parties, and any such assignment
without such prior written consent shall be null and void, except that each of the Buyer or Merger Sub may transfer or
assign its rights and obligations under this Agreement, in whole or from time to time in part, (a) to one (1) or more of
their Affiliates; provided, that such transfer or assignment shall not relieve the Buyer or Merger Sub of its primary
liability for its obligations hereunder or enlarge, alter or change any obligation of any other party hereto or due to the
Buyer or Merger Sub or (b) in connection with a transaction described in Section 10.4(b) or a  Disposal
Transaction.  Subject to the preceding sentence, this Agreement shall be binding upon, inure to the benefit of, and be
enforceable by, the parties hereto and their respective successors and permitted assigns.

(b)  In the event that Buyer is acquired through a merger, sale of all or substantially all of its
assets or the sale of more than fifty percent (50%) of the outstanding voting capital stock of Buyer, Buyer shall require
and cause such acquirer to assume the then-remaining obligations of Buyer under this Agreement, including obligations
to pay, on and subject to the terms hereof, the Development Payment, Milestone Payment, Royalty Payment and
Transfer Payments (except to the extent previously paid or expired); provided, that any payment obligations with respect
to the Development Payment payable in Buyer Common Stock following such acquisition shall be paid by such acquirer,
at the acquirer’s sole election, (x) in cash or (y) one-half in cash and one-half in shares of the acquirer’s capital stock (if
and only if such acquirer has a class of securities that is registered under the Securities Act and listed on NASDAQ or
NYSE, otherwise such payment must be made in cash); provided further, for the avoidance of doubt, a merger, sale of all
or substantially all of the assets of Buyer or the sale of more than fifty percent (50%) of the outstanding voting capital
stock of Buyer shall not result in any Transfer Payment pursuant to Section  2.10 hereunder.    

(c)  Neither Buyer nor its Affiliates (including the Surviving Corporation) shall transfer, sell or
assign, to any Third Party who is not an Affiliate of Buyer, all or substantially all of the Transferred Intellectual Property
covering a Subject Product, unless the transferee in such transfer, sale or assignment assumes the obligations of Buyer
with respect to payment of the Royalty Payments with respect to such Subject Product, including Buyer’s
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obligations under Section 2.9 (except to the extent previously paid or expired) (a “Disposal Transaction”); provided, that
Buyer shall retain all obligations with respect to payment of the Development Payment and Milestone Payments with
respect to such Subject Product (except to the extent previously paid or expired).  To the extent that payment obligations
with respect to Royalty Payments are assumed by a Third Party in accordance with this Section 10.4(c), (i) subject to
clause (ii) hereof, the obligations of Buyer pursuant to Section 2.9 with respect to the Transferred Intellectual Property
that is the subject of such Disposal Transaction shall terminate effective upon the consummation of such Disposal
Transaction; and (ii) the Company Equityholder Representative shall address any demand for such assumed payments to
such Third Party; provided,  however, that if such transferee fails to satisfy such obligations within [***] after the date
any such payment is due in accordance with Section 2.9, the Company Equityholder Representative may demand
payment from Buyer and Buyer shall pay or cause such payment to be made promptly, and in no event later than [***],
after such demand.

10.5.  Severability.  Any term or provision of this Agreement that is invalid or unenforceable in any situation
in any jurisdiction shall not affect the validity or enforceability of the remaining terms and provisions hereof or the
validity or enforceability of the offending term or provision in any other situation or in any other jurisdiction.  If the final
judgment of a court of competent jurisdiction declares that any term or provision hereof is invalid or unenforceable, the
parties hereto agree that the court making such determination shall have the power to limit the term or provision, to
delete specific words or phrases, or to replace any invalid or unenforceable term or provision with a term or provision
that is valid and enforceable and that comes closest to expressing the intention of the invalid or unenforceable term or
provision, and this Agreement shall be enforceable as so modified.  In the event such court does not exercise the power
granted to it in the prior sentence, the parties hereto agree to negotiated in good faith to replace such invalid or
unenforceable term or provision with a valid and enforceable term or provision that will achieve, to the extent possible,
the economic, business and other purposes of such invalid or unenforceable term.
 

10.6.  Counterparts and Signature.  This Agreement may be executed in counterparts, each of which shall be
deemed an original but all of which together shall be considered one (1) and the same agreement and shall become
effective when counterparts have been signed by each of the parties hereto and delivered to the other parties, it being
understood that all parties need not sign the same counterpart.  This Agreement may be executed and delivered by
facsimile or by an electronic scan delivered by electronic transmission, which shall be deemed to have the same legal
effect as delivery of an original manually executed copy of this Agreement.
 

10.7.  Interpretation.  Except where expressly stated otherwise in this Agreement, the following rules of
interpretation apply to this Agreement: (a) “include,” “includes” and “including” are not limiting; (b) “hereof,” “hereto,”
“hereby,” “herein” and “hereunder” and words of similar import when used in this Agreement refer to this Agreement as
a whole and not to any particular provision of this Agreement; (c) “date of this Agreement” refers to the date set forth in
the initial caption of this Agreement; (d) “extent” in the phrase “to the extent” means the degree to which a subject or
other thing extends, and such phrase does not mean simply “if”; (e) the descriptive headings and table of contents
included herein are included for convenience only and shall not affect in any way the meaning or interpretation of this
Agreement or any provision hereof; (f) definitions contained in this Agreement are applicable to the singular as well as
the plural forms of such terms; (g) references to a contract or agreement mean such contract or agreement as amended or
otherwise supplemented or modified from time to time; (h) references to a Person are also to its permitted successors and
assigns; (i) references to an “Article,” “Section,” “Exhibit” or “Schedule” refer to an Article or Section of, or an Exhibit
or Schedule to, this Agreement; (j) references to “$” or otherwise to dollar amounts refer to the lawful currency of the
United States; (k) references to a federal, state, local or foreign statute or Law include any rules, regulations and
delegated legislation issued thereunder; and (l) references to accounting terms used and not otherwise defined herein
have the meaning assigned to them under GAAP, applied on a basis consistent with the application thereof in the
financial statements of the applicable Person.  When reference is made in this Agreement to information that has been
“made available” to the Buyer, that shall include information that was (i) contained in the Company’s electronic data
room no later than 5:00 p.m., Eastern time, on the second Business Day prior to the date of this Agreement or (ii) set
forth on Schedule 10.7.  The language used in this Agreement shall be deemed to be the language chosen by the parties
hereto to express their mutual intent, and no rule of strict construction shall be applied
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against any party hereto.  No summary of this Agreement prepared by any party shall affect the meaning or
interpretation of this Agreement.  If any date on which a party is required to make a payment or a delivery pursuant to
the terms hereof is not a Business Day, then such party shall make such payment or delivery on the next succeeding
Business Day.  Time shall be of the essence in this Agreement.
 

10.8.  Governing Law; Waiver of Jury Trial.  This Agreement shall be governed by and construed in
accordance with the internal Laws of the State of Delaware without giving effect to any choice or conflict of Law
provision or rule (whether of the State of Delaware or any other jurisdiction) that would cause the application of Laws of
any jurisdictions other than those of the State of Delaware.  Each of the parties irrevocably waives the right to trial by
jury in connection with any matter based upon or arising out of this Agreement or the transactions contemplated hereby.
 

10.9.  Remedies.

(a)  Except as otherwise provided in Section 7.5(c) with respect to the period from and after the
Closing, any and all remedies herein expressly conferred upon a party will be deemed cumulative with and not exclusive
of any other remedy conferred hereby, or by Law or equity upon such party, and the exercise by a party of any one (1)
remedy will not preclude the exercise of any other remedy.

(b)  The parties hereto agree that irreparable damage would occur in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached.  It
is accordingly agreed that the parties shall be entitled to an injunction or injunctions to prevent breaches of this
Agreement and to enforce specifically the terms and provisions of this Agreement, in each case without posting a bond
or undertaking, this being in addition to any other remedy to which they are entitled at Law or in equity.  Each of the
parties agrees that it will not oppose the granting of an injunction, specific performance and other equitable relief on the
basis that (i) the party seeking such remedy has an adequate remedy at Law or (ii) an award of specific performance is
not an appropriate remedy for any reason at Law or equity.

10.10.  Submission to Jurisdiction.  Each of the parties to this Agreement (a) consents to submit itself to the
exclusive personal jurisdiction of the Court of Chancery of the State of Delaware, New Castle County, or, if that court
does not have jurisdiction, a federal court sitting in Wilmington, Delaware in any action or proceeding arising out of or
relating to this Agreement or any of the transactions contemplated by this Agreement, (b) agrees that all claims in
respect of such action or proceeding may be heard and determined in any such court, (c) agrees that it shall not attempt
to deny or defeat such personal jurisdiction by motion or other request for leave from any such court and (d) agrees not
to bring any action or proceeding arising out of or relating to this Agreement or any of the transactions contemplated by
this Agreement in any other court.  Each of the parties hereto waives any defense of inconvenient forum to the
maintenance of any action or proceeding so brought and waives any bond, surety or other security that might be required
of any other party with respect thereto.  Any party hereto may make service on another party by sending or delivering a
copy of the process to the party to be served at the address and in the manner provided for the giving of notices in
Section 10.1.  Nothing in this Section 10.10, however, shall affect the right of any party to serve legal process in any
other manner permitted by Law.
 

10.11.  Disclosure Schedules.  The Company Disclosure Schedule and the Buyer Disclosure Schedule shall be
arranged in Sections corresponding to the numbered sections and subsections contained in Article III and Article IV,
respectively, or other relevant Sections of this Agreement, and the disclosure in any section of the Company Disclosure
Schedule or Buyer Disclosure Schedule shall qualify (a) the corresponding Section of this Agreement and (b) the other
Sections of this Agreement to the extent that it is reasonably apparent from a reading of such disclosure that it also
qualifies or applies to such other Sections.  The inclusion of any information in the Company Disclosure Schedule or
Buyer Disclosure Schedule shall not be deemed to be an admission or acknowledgment, in and of itself, that such
information is required by the terms hereof to be disclosed, is material or is outside the ordinary course of business.
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10.12.  Provision Respecting Legal Representation.    

(a)  Each of the parties to this Agreement hereby agrees, on its own behalf and on behalf of its
directors, members, partners, officers, employees and Affiliates, that Latham & Watkins LLP may serve as counsel to
each and any Company Equityholder and such Company Equityholder’s respective Affiliates (individually and
collectively, the “Holder Group”), on the one hand, and the Company, on the other hand, in connection with the
negotiation, preparation, execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby (the “Existing Representation”), and that, following consummation of the transactions
contemplated hereby, Latham & Watkins LLP (or any successor) may serve as counsel to the Holder Group or any
director, member, partner, officer, employee or Affiliate of the Holder Group, in connection with any litigation, claim or
obligation arising out of or relating to this Agreement or the transactions contemplated by this Agreement (any such
representation, a “Post-Closing Representation”) notwithstanding such representation and each of the parties hereto
hereby consents thereto and waives any conflict of interest arising therefrom, and each of such parties shall cause any
Affiliate thereof to consent to waive any conflict of interest arising from such representation.    

(b)  From and after the Closing, Buyer waives and hereby agrees not to control or assert, and
agrees to cause its Affiliates (including the Surviving Corporation) to waive and to not control or assert, any attorney-
client privilege, attorney work-product protection or other similar privilege or protection applicable to, or any
expectation of client confidence with respect to, (i) any communication between any legal counsel (including Latham &
Watkins LLP), on the one hand, and the Holder Group, on the other hand, regarding the negotiation, execution, and
delivery of this Agreement or the transactions contemplated hereby in any Post-Closing Representation (other than any
Third-Party Action), or (ii) any other advice given to the Holder Group by Latham & Watkins LLP occurring during the
Existing Representation in connection with any Post-Closing Representation, including in connection with a dispute
between the Holder Group and one or more of Buyer and its Affiliates (the items listed in clauses (i) and (ii) collectively,
the “Specified Privileges”), it being the intention of the parties hereto that, notwithstanding anything to the contrary in
Section 1.1 or Section 1.3 hereof or Section 259 of the DGCL, the right to waive, assert and otherwise control such
Specified Privileges in any Post-Closing Representation (other than any Third-Party Claim) shall be (and are hereby)
transferred to or retained by (as applicable), and vested solely in, the Holder Group, and shall not pass to or be claimed
or used by Buyer, except as provided in the last sentence of this Section 10.12(b).  Furthermore, Buyer (on behalf of
itself and its Affiliates) acknowledges and agrees that any advice given to or communication with the Holder Group shall
not be subject to any joint privilege (whether or not the Company also received such advice or communication) and shall
be owned solely by the Holder Group.  Notwithstanding the foregoing, in the event that a dispute arises between Buyer
or the Company, on the one hand, and a Third Party other than the Holder Group, on the other hand, the Company shall
(and shall cause its Affiliates to) assert the Specified Privileges on behalf of the Holder Group to prevent disclosure of
Privileged Materials to such Third Party; provided, however, that such privilege may be waived only with the prior
written consent of the Company Equityholder Representative.    

(c)  All such Specified Privileges, and all books and records and other documents of the
Company containing any advice or communication that is subject to any Specified Privileges (“Privileged Materials”),
shall be excluded from the Merger, and shall be distributed to the Company Equityholder Representative (on behalf of
the Holder Group) immediately prior to the Closing with (in the case of such books and records) no copies retained by
the Company.  Absent the prior written consent of the Company Equityholder Representative, neither Buyer nor
(following the Closing) the Company shall have a right of access to Privileged Materials.    

(d)  This Section 10.12 shall be irrevocable, and no term of this Section 10.12 may be amended,
waived or modified, without the prior written consent of the Company Equityholder Representative and each of Latham
& Watkins LLP. 

 

 [Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Buyer, Merger Sub, the Company and the Company Equityholder

Representative have caused this Agreement to be signed by their respective officers thereunto duly authorized as of the
date first written above.

ACLARIS THERAPEUTICS, INC.
 
 
By:  /s/ Neal Walker____________________
Name: Neal Walker
Title: President and Chief Executive Officer
 
 
ACLARIS LIFE SCIENCES, INC.
 
 
By:  /s/ Neal Walker____________________
Name: Neal Walker
Title: President
 
 
CONFLUENCE LIFE SCIENCES, INC.
 
 
By:  /s/ Walter Smith____________________
Name: Walter Smith
Title: Chief Executive Officer
 
 
FORTIS ADVISORS LLC,
solely in such Person’s capacity as the
COMPANY EQUITYHOLDER REPRESENTATIVE
 
 
By:  /s/ Ryan Simkin_____________________
Name: Ryan Simkin
Title: Managing Director
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Exhibit 10.1
 

FIFTH AMENDMENT TO AMENDED AND RESTATED SUBLEASE
BETWEEN

NST CONSULTING, LLC
AND

ACLARIS THERAPEUTICS, INC.
 

This Fifth Amendment to the Amended and Restated Sublease (“Fifth Amendment”) made and entered into this 7
day of July 2017 (“Effective Date”), by and between NST CONSULTING, LLC, hereinafter referred to as “Sublandlord”
and ACLARIS THERAPEUTICS, INC, hereinafter referred to as “Subtenant”.

 
WHEREAS, Sublandlord currently leases certain premises consisting of 15,272 rentable square feet of space

commonly referred to as Suite 400 (“Premises”) located at 101 Lindenwood Drive, Malvern, Pennsylvania 19355
(“Building”) from Landlord and subleases13,200  rentable square feet of such Premises to Subtenant pursuant to that certain
Amended and Restated Sublease dated March 3, 2014, as amended, hereinafter referred to as “Sublease,” the Premises being
more particularly described therein; and

 
WHEREAS,  NEXEPTION, INC. assigned all rights and obligations under the Sublease to its Affiliate, NST

Consulting, LLC pursuant to an Assignment and Assumption Agreement dated August 11, 2015; and
 
WHEREAS, Sublandlord and Subtenant wish to further amend the Sublease as follows;
 
NOW, THEREFORE, in consideration of and the agreement of each other, Sublandlord and Subtenant agree that the

Sublease shall be and the same is hereby amended as follows:
 
1. Incorporation of Recitals.  The recitals set forth above, the Sublease referred to therein and the exhibits attached

hereto are hereby incorporated herein by reference as if set forth in full in the body of this Fifth Amendment. Capitalized
terms not otherwise defined herein shall have the meanings given to them in the Sublease.

 
2.  The following sections of the Sublease Term are amended as follows:
 

a.  Exhibit A to the Sublease is deleted in its entirety and replaced with the new Exhibit A attached hereto and
made a part hereof.  All references to Exhibit A in the Sublease are references to this new Exhibit A.

 
b.  Section 2 Sublease Space and Term. Section 2 of the Sublease is deleted in its entirety and replaced with the

following new paragraph:
 

“Commencing on July 7, 2017, the parties agree to increase the portion of the Premises subleased to Subtenant
from 13,200 square feet to 14,550 feet, which increase is less than twenty percent (20%) of the Sublease Space.  Exhibit A is
hereby deleted and replaced with the new Exhibit A attached hereto and made a part hereof.”

 
c. Section 3(a) Fixed Rent. Commencing on July 7, 2017, Subtenant shall pay Sublandlord the following Fixed

Rent for the Sublease Space per month, in advance, without notice, demand, offset, or counterclaim, on the first day of each
month during the Sublease Term:
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“Commencing on July 7, 2017, Subtenant shall pay Sublandlord the following Fixed Rent for the Sublease
Space per month, in advance, without notice, demand, offset, or counterclaim, on the first day of each month during the
Sublease Term:

 
Time Period     Rent/RSF    Monthly Installment  
7/ 07/17-7/31/17**  $ 22.50 * $ 21,825.00 ***
8/01/17-11/30/17**  $ 22.50 * $ 27,281.25  
12/1/17 -11/30/18**  $ 23.00 * $ 27,887.50  
12/1/18-11/30/19**  $ 23.50 * $ 28,493.75  

* Plus any charges set forth in Articles 6 and Article 7 of the Master Lease
** Subtenant will pay electric costs pursuant to Article 6 of the Master Lease and janitorial costs in the amount of $1.26 per

rentable square feet of the Premises.
*** prorated for the month of July 2017

 
d. Section 3(e) Additional Rent. Commencing on October 1, 2016, Subtenant’s Allocated Share for the Sublease

Space is 95.3% of Sublandlord’s Allocated Share, as such share may be adjusted, from time to time, on the basis of
corresponding changes in the square footage of the Sublease Space.

 
3. Binding Effect.  Except as expressly amended hereby, the Sublease remains in full force and effect in

accordance   with its terms.
 
4. CONFESSION OF JUDGMENT. WHEN THIS LEASE OR SUBTENANT'S RIGHT OF POSSESSION SHALL

BE TERMINATED BY COVENANT OR CONDITION BROKEN, OR FOR ANY OTHER REASON, EITHER DURING
THE TERM OF THIS SUBLEASE OR ANY RENEWAL OR EXTENSION THEREOF, AND ALSO WHEN AND AS
SOON AS THE TERM HEREBY CREATED OR ANY EXTENSION THEREOF SHALL HAVE EXPIRED, IT SHALL
BE LAWFUL FOR ANY ATTORNEY AS ATTORNEY FOR SUBTENANT TO FILE AN AGREEMENT FOR
ENTERING IN ANY COMPETENT COURT AN ACTION TO CONFESS JUDGMENT IN EJECTMENT AGAINST
SUBTENANT AND ALL PERSONS CLAIMING UNDER SUBTENANT, WHEREUPON, IF SUBLANDLORD SO
DESIRES, A WRIT OF EXECUTION OR OF POSSESSION MAY ISSUE FORTHWITH, WITHOUT ANY PRIOR WRIT
OF PROCEEDINGS, WHATSOEVER, AND PROVIDED THAT IF FOR ANY REASON AFTER SUCH ACTION SHALL
HAVE BEEN COMMENCED THE SAME SHALL BE DETERMINED AND THE POSSESSION OF THE PREMISES
HEREBY DEMISED REMAIN IN OR BE RESTORED TO SUBTENANT, SUBLANDLORD SHALL HAVE THE RIGHT
UPON ANY SUBSEQUENT DEFAULT OR DEFAULTS, OR UPON THE TERMINATION OF THIS SUBLEASE AS
HEREINBEFORE SET FORTH, TO BRING ONE OR MORE ACTION OR ACTIONS AS HEREINBEFORE SET FORTH
TO RECOVER POSSESSION OF THE SAID PREMISES.
 

In any action to confess judgment in ejectment, Sublandlord shall first cause to be filed in such action an affidavit
made by it or someone acting for it setting forth the facts necessary to authorize the entry of judgment, of which facts such
affidavit shall be conclusive evidence, and if a true copy of this Sublease (and of the truth of the copy such affidavit shall be
sufficient evidence) be filed in such action, it shall not be necessary to file the original as a warrant of attorney, any rule of
Court, custom or practice to the contrary notwithstanding.
 

2

 



         (INITIAL).  SUBTENANT WAIVER.  SUBTENANT SPECIFICALLY ACKNOWLEDGES THAT
SUBTENANT HAS VOLUNTARILY, KNOWINGLY AND INTELLIGENTLY WAIVED CERTAIN DUE PROCESS
RIGHTS TO A PREJUDGMENT HEARING BY AGREEING TO THE TERMS OF THE FOREGOING
PARAGRAPHS REGARDING CONFESSION OF JUDGMENT.  SUBTENANT FURTHER SPECIFICALLY
AGREES THAT IN THE EVENT OF DEFAULT, SUBLANDLORD MAY PURSUE MULTIPLE REMEDIES
INCLUDING OBTAINING POSSESSION PURSUANT TO A JUDGMENT BY CONFESSION AND EXECUTING
UPON SUCH JUDGMENT.  IN SUCH EVENT AND SUBJECT TO THE TERMS SET FORTH HEREIN,
SUBLANDLORD SHALL PROVIDE FULL CREDIT TO SUBTENANT FOR ANY MONTHLY CONSIDERATION
WHICH SUBLANDLORD RECEIVES FOR THE SUBLEASED PREMISES IN MITIGATION OF ANY
OBLIGATION OF SUBTENANT TO SUBLANDLORD FOR THAT MONEY.  FURTHERMORE, SUBTENANT
SPECIFICALLY WAIVES ANY CLAIM AGAINST SUBLANDLORD AND SUBLANDLORD'S COUNSEL FOR
VIOLATION OF SUBTENANT'S CONSTITUTIONAL RIGHTS IN THE EVENT THAT JUDGMENT IS
CONFESSED PURSUANT TO THIS SUBLEASE.
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IN WITNESS WHEREOF, Sublandlord and Subtenant have duly executed this Fifth Amendment on the date first
above written.

 
     SUBLANDLORD:
  NST CONSULTING, LLC
  By:
WITNESS:   
   
/s/ Joann Deluca  By: /s/ Douglas Gessl
  Name: Douglas Gessl
  Title: CFO
   
   
  SUBTENANT:
  ACLARIS THERAPEUTICS, INC.
ATTEST:   
   
/s/ Joann Deluca  By: /s/ Neal Walker
  Name: Neal Walker
  Title: President and CEO
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Exhibit 31.1
 

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

 
I, Neal Walker, certify that:
 
1. I have reviewed this Quarterly Report on Form 10-Q for the period ended September 30, 2017 of Aclaris Therapeutics, Inc. (the

“registrant”);
 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary

to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to
the period covered by this report;

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all

material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in
this report;

 
4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures

(as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f))for the registrant and have:

 
(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our

supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made
known to us by others within those entities, particularly during the period in which this report is being prepared;
 

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of
financial statements for external purposes in accordance with generally accepted accounting principles;

 
(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions

about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on
such evaluation; and

 
(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the

registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial

reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the
equivalent functions):

 
(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting

which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial
information; and

 
(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the

registrant’s internal control over financial reporting.
 
Date: November 7, 2017
 
 /s/ Neal Walker
 Neal Walker
 President and Chief Executive Officer
 (principal executive officer)
 



Exhibit 31.2
 

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

 
I, Frank Ruffo, certify that:
 
1. I have reviewed this Quarterly Report on Form 10-Q for the period ended September 30, 2017 of Aclaris Therapeutics, Inc. (the

“registrant”);
 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary

to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to
the period covered by this report;

 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all

material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in
this report;

 
4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures

(as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange
Act Rules 13a-15(f) and 15d-15(f))for the registrant and have:

 
(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our

supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made
known to us by others within those entities, particularly during the period in which this report is being prepared;
 

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of
financial statements for external purposes in accordance with generally accepted accounting principles;

 
(c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions

about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on
such evaluation; and

 
(d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the

registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial

reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the
equivalent functions):

 
(a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting

which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial
information; and

 
(b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the

registrant’s internal control over financial reporting.
 
Date: November 7, 2017
 
 /s/ Frank Ruffo
 Frank Ruffo
 Chief Financial Officer
 (principal financial officer)
 



Exhibit 32.1
 

CERTIFICATIONS OF
PRINCIPAL EXECUTIVE OFFICER AND PRINCIPAL FINANCIAL OFFICER

PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002
 

Pursuant to the requirement set forth in Rule 13a-14(b) of the Securities Exchange Act of 1934, as amended, (the “Exchange Act”)
and Section 1350 of Chapter 63 of Title 18 of the United States Code (18 U.S.C. §1350), Neal Walker, President and Chief Executive
Officer of Aclaris Therapeutics, Inc. (the “Company”), and Frank Ruffo, Chief Financial Officer of the Company, each hereby certifies
that, to the best of his knowledge:
 
1. The Company’s Quarterly Report on Form 10-Q for the period ended September 30, 2017, to which this Certification is attached as

Exhibit 32.1 (the “Periodic Report”), fully complies with the requirements of Section 13(a) or Section 15(d) of the Exchange Act;
and

 
2. The information contained in the Periodic Report fairly presents, in all material respects, the financial condition and results of

operations of the Company.
 

IN WITNESS WHEREOF, the undersigned have set their hands hereto as of the 7  day of November, 2017.
 

/s/ Neal Walker  /s/ Frank Ruffo
Neal Walker  Frank Ruffo
President and Chief Executive Officer 
(principal executive officer)

 Chief Financial Officer 
(principal financial officer)

 
* This certification accompanies the Form 10-Q to which it relates, is not deemed filed with the Securities and Exchange Commission and

is not to be incorporated by reference into any filing of Aclaris Therapeutics, Inc. under the Securities Act of 1933, as amended, or the
Exchange Act (whether made before or after the date of the Form 10-Q), irrespective of any general incorporation language contained in
such filing.
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